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Pa6ota BeimonHena B UHCTUTYTE IpaBa U rOCy1apCTBEHHON CITYKObI

Y 1bIHOBCKOTO rocyaiapCTBCHHOIO YHUBCPCUTCTA

HayuHblii pykoBOAUTENb.  KaHAUAAT IOPUANYECKUX HAYK, TOLIEHT

JI1000Br Hukogaesna Pakurnna

OdunmanbHbIe OMIMOHEHTHI. TOKTOP IOPUANYECKUX HAYK, Tpodeccop
PemrernukoBa Upuna BajeHTHHOBHA
KaHJW1aT FOPUIAYECKUX HAYK, JOLUECHT

3unuyenko AJsiekcanap BanoBu4

Benymas opranusanusa:  TBepckoil rocyiapcTBeHHbIN YHHBEPCUTET

3ammra coctoutcss 4 mapra 2009 roma B 12-00 wacoB Ha 3acemanuu
JIMCCEPTAIIMOHHOTO coBeTa N-212.239.01 npwu ["ocynapcTBeHHOM
00pa3oBaTeIbHOM YUPEXJACHUU BBICIIErO MPO(EeCCHOHATBFHOTO 00pa30BaHuUs
«CapaToBcKkasi rocyJapcTBEHHasi akajemusi mnpaBa» mo anpecy: 410056, r.
Caparos, yia. Uepnsimesckoro, 104, aya. 102).

C nuccepramueil MOXHO O3HAaKOMUTHCS B OubOmmoreke ['ocymapcTBeHHOTO
00pa30BaTEeIbHOTO YUYPEKJEHUSI BBICHIETO TMPOPECCHOHATBLHOTO 00pa30BaHUSA

«CapaToBCKasi rocyJapCTBEHHAs aKaJeMus [IpaBa».

ABTOpedepat pa3zociaH « » 2008na.

YueHbIN CeKpeTaphb
JHUCCEPTALMOHHOIO COBETA B.J1. Xononenko
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OBIIAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTh  TeMbl  HcCCJeI0BaHMsA.  Teopuss  JI0Ka3aTeNbCTB
npeacTaBisieT co0oil OONBIION W BaXKHBIM pasled MNpoLecCyalbHOW HAYKH.
[IpaBunbHbie 1MOAOOP W HCHOJB30BAHHME JOKA3aTEIbCTB — 3TO HCKYCCTBO.
Jloka3blBaHKE — HEOTheMIEMasi 4acTh TPaXIAHCKOTO U apOUTPaKHOTO IMpoIliecca,
0e3 HEero HEBO3MOXKHO pa3peniuTh €70, BOCCTAHOBUTH HAPYIIECHHBIC MpaBa,
3alUTUTh MHTEPECHI, OCYIIECTBUTH MpaBocyAue. B uTore or TOro, HaCKOJbKO
MPaBUJILHO YCTAHOBIICHBI OOCTOSITENILCTBA Jiena, 3aBUCUT A()PEKTUBHOCTH
npaBocyausa. [lo STUM mTpUYMHAM [OKa3bIBAaHWE TMPU3HACTCS OJHHUM U3
HEHTPAJIbHBIX HMHCTUTYTOB TPaXJAHCKOTO M apOUTPAXKHOTO MPOIECCYATbHOIO
npaBa. BaxxHas 0cOOEHHOCTh JOKA3bIBAHUS 3aKIIFOYAETCS B TOM, UTO €r0 MPaBOBOE
pEeryJupoBaHHe OCYIIECTBISIETCA HE TOJbKO apOUTPaXHBIM M TPAKIAHCKUM
npolieccyaibHbIM TPaBOM, HO U TaKKe MaTepUAIbHBIMU OTpacisiMU Mpasa. B
CBSI3U C OTHUM BBI3BIBAET OCOOBI TEOPETUYECKUH M TMPAKTHYECKUN HHTEpPEC
U3y4eHue OCOOEHHOCTEMN JIOKa3blBaHMUSI TI0 CHOpaM, BO3HHUKAIOIIUM W3
MaTEepUANbHBIX  TPABOOTHONICHHWH, KOTOPhIE MOTYT  OBITh  TPEAMETOM
pacCMOTpEHMs] KaK CyJI0B OOIlel HOPUCIAUKIUU, TaK U apOUTPAKHBIX CYIOB.
OAHUM U3 TaKUX BHUJIOB MaTePUATIbHBIX MPABOOTHOIICHUMN SIBISIOTCS TaMOKEHHbIE
IPaBOOTHOIICHHUS.

CynebHasi npaBONPUMEHUTENbHAS TMpPaKTUKa IO TaMOXXEHHBIM CIIOpam
JOCTaTOYHO OOIMMpHA W WHTEPECHa KaK C TOYKA 3pPEHUS MPUMEHEHUS
TaMOXEHHOTO 3aKOHOJATENIhCTBA, TaK M C TPOIECCYaTbHOW TOYKH 3pPCHUS.
CeronHsi, Korja pa3BHBAIOTCS PHIHOYHBIE OTHOIIEHUs, Korna Poccust ctoutr Ha
Mopore BCTYIUICHHS BO BceMHpHYIO TOPTOBYIO OpraHU3aIMI0, TaMOKEHHBIC
MPaBOOTHOIIEHUS CTAIM HEOTHEMIIEMOUM COCTABHON YacThIO JEATEIbHOCTH JIF0OOT0
YYaCTHMKAa  BHEUIHETOPrOBOM  JeATEIbHOCTH.  Pa3BUTHE  TaMOKEHHOIO
3aKOHOJIATEIhCTBA TPUBEJIIO K TPHUHITHIO HOBOTO KOIU(DHUIIMPOBAHHOTO aKTa,
BKJIIOYAIOIIETO B C€0S OCHOBHBIE NPHUHIMIBI U HOPMbI, HA KOTOPBIX CTPOUTCA

TaMO’KEHHas cuctema. TaMo)KeHHbIE Opranbl 0OHOBIEHHOH Poccun 3a cBoro 15-Tu
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JIETHIOIO JIESITEBbHOCTh MPEBPATHINCH B JOCTATOYHO CUJIBHYIO U IOPUAUYECKU
rpaMOTHYIO CTPYKTYpy. C Ipyroil CTOpOHbI, YHaCTHUKU BHEIIHEIKOHOMUYECKOU
NEeSATEIbHOCTH, K KOTOPBIM OTHOCSITCSl KaK (hU3MYEeCKUe U IOPUIMYECKUE LA, TaK
U PEANPUHUMATENH, TOXKE HE CTOAT HA MECTEe, MPUOOPETAIOT IPABOBBIC 3HAHMS U
OPUMEHSIOT UX Ha mpakTtuke. CyneOHOe pacCMOTPEHHE TaMOMKEHHBIX CIOpPOB
SBJIIETCSl TapaHTUEH 3aluThl W oOecreueHus OajaHca MHTEPECOB BCEX
YYaCTHUKOB TaAMOKEHHBIX MPABOOTHOILIEHUI U TOCyAapCTBa.

CreneHb Hay4yHOil pa3pa0OTAHHOCTH TeMbl auccepramuu. B uemom
POOJIEMBI TOKAa3bIBAaHUSI B COBPEMEHHOM TPAKIAHCKOM M apOUTPaKHOM TIPOIIecce
XOpOILIO HCCIEOBaHbl B HAYyYHOW JHUTEpaType MO TPaXKIAHCKOMY H
apOUTpaXHOMY MpoliecCyalbHOMY MpaBy. MOXHO OTMETUTh PsJl aKTyaJlbHBIX
UCCIIEIOBaHUM IO CyIeOHOMY JIOKa3bIBAHUIO, HAIPUMED, 3@ MOCIETHUE HECKOIBKO
net pabotsl E.FO. Beneneena, C.JI. [lertsapesa, C.M. Muxaiinona, E.B. Tkauenko,
M.A. CrenanoBa.' B To e BpeMs B yKa3aHHBIX pa0oTax HEIOCTATOYHO MOIHO
paccMaTpHUBAIOTCS MPOIECCYaTbHbIE OCOOCHHOCTU JOKA3bIBAHUS IO OTIEITHHBIM
BUZaM CrHoOpoB (B YaCTHOCTH, MO TaMOXXEHHBIM CIIOpaM), XOTs, HECOMHCHHO,
UMEIOIIMX JIJI1 TEOPUU JIOKa3blBaHUS MPUHLUUNHAIBHOE TEOPETUUECKOE U
MPaKTUYECKOE 3HAYCHUE.

OcobenHoctn  cyAeOHOro pa3OuparenbCcTBa €7, BBITEKAIOMIUX U3
nyOJUYHBIX, B TOM YHCJE TAaMOXXEHHBIX MPABOOTHOIICHUH, CTAHOBHWIINCH
MPEIMETOM M3YUEHUsI HEKOTOPhIX ydyeHbIX: B.A. Kupcanosa, A.A. OcTtpoymoBa,

FO.A. Tlonogoii, B.E. Ca3onoBa, A.B. I—Iy6apOBal,2 U JPYTruX, TAE BOIPOCHI

! MonpoGree 06 stom cm.: Begenee E.JO. JlokassiBanne B apbutpaxkHoM mporecce Poccuiickoit ®eeparui:
po0IIEMBI TEOPUH ¥ TIPAKTHKH (Ha TIPHMepe JOKAa3bIBAaHUS B CIIOPAX 0 HMYIICCTBEHHOMY CTPAaXOBaHHUIO): aBTOpEd.
JWC. ... Kaua. opug. Hayk. M., 1999;/lertsapes C.JI. [lokassiBannue yOBITKOB B apOMTpaXHOM Ipoliecce. aBToped.
Jic. ... KaHO. topun. Hayk. M., 2000; Muxaiinor C.M. OueHka IOKa3aTeIbCTB CYJOM BTOPOWH HMHCTAHIUU B
Tpa)xXTaHCKOM CYIIOTIPOM3BOJACTBE:. aBTOped. muc. ... kaHm. ropuia. Hayk. M., 2000. Tkauenko E.B. ITucemenHbIC
JI0Ka3aTeNbCTBA 110 JIeJIaM, BO3HUKAIOMIMM W3 aJMUHHCTPATUBHBIX W HHBIX ITyOJHMYHBIX IMPABOOTHOLICHUN B
apOMTpaXHOM IIpoliecce. aBToped. Auc. ... Kaua. ropul. Hayk. CapatoB, 2004.CrenanoB M.A. J/loka3piBaHKe 110
rpa)xIaHCKHUM JIeJIaM O KOMIICHCAIMU MOPAaJbHOTO Bpena: aBToped. Auc. ... kKaua. ropui. Hayk. Teeps, 2003.

2 Cwm.: ogpo6Hee 06 stom: ITomoa FO.A. Cyonpon3BOACTBO O ACIaM, BOSHHKAIOLNM U3 IyOIHYHO - IPAaBOBBIX
otHoIreHui (Teopernyeckue nmpodaemsr). Kpacuomap, 2002. —. 15-19.;Kupcanos B.A. Teopernueckue npobiieMbl
CYZOTPOU3BOJICTBA 10 OCHAPMBAHHIO HOPMATHBHBIX IPABOBBIX aKTOB: aBTOped. AMC. ... KaHA. IOpHI. HayK. M.,
2001;OctpoymoB A.A. OcoOEHHOCTH HCKOBOTO ITPOM3BOICTBA B apOUTPaXKHBIX Cyaax IO JAejiaM, BOSHUKAIOIINM U3
HAJIOTOBBIX MPaBOOTHOIICHUH: aBToped. auC. ... KaHI. opua. Hayk. M., 2002;Uy6apos A.B. AIMHHHACTPATHBHO-
TPaBOBBIC ACTICKTHI PACCMOTPCHHS TAMOXKECHHBIX CIIOPOB B apOHTPaXHBIX cymax (MpOOGJIeMBI COBEPIICHCTBOBAHHS
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JIOKa3bIBAHMSI 3aTPArvBAaIOTCS JIMIIh KOCBEHHO, W TMPAKTUYECKH BOOOIIE
OTCYTCTBYIOT BOIPOCHI JOKA3bIBAHUS MO CIIOPaM M3 TaMOXEHHBIX M HaJIOrOBBIX
npaBooTHOIIEHUH. TakuM 00pa3oM, M30paHHash TeMa 3asBJCHA BIEPBbIC U HE
CTaHOBMJIACh MPEAMETOM HAYYHBIX UCCIICIOBAHUN.

Bce BhileykazaHHoe, a Takke HaAMETHUBIIASCS TEHACHUMS K YBEIUYCHUIO
KOJIMYECTBA M CJIO)KHOCTH PACCMOTPEHHUSI TAMOXKEHHBIX CIOPOB  TOBOPUT O
BOKHOCTH HUCCIIEOBAHUSI OCOOCHHOCTEH JOKA3bIBAHUS TI0 CIIOPaM, BO3ZHUKAIOIUM
W3 TaMOXXEHHBIX MPABOOTHOIIECHUN, M HEOOXOJUMOCTH COBEPIICHCTBOBAHUS
TPKIAHCKOTO W apOUTPAKHOTO MPOIECCYATbHOTO 3aKOHOJATENhCTBA B ATOU
CBSI3H.

Hear wuccaenoBanmsi. llens HacTosmed paboThl  3akiodaeTcss B
KOMITJIEKCHOM HCCJICIOBAHUN OCOOCHHOCTEH MpOIecca MOKa3bIBAaHUS C Y4aCTHEM
bU3NYECKUX W IOPUIWYECKUX JIUI[ IO JieJIaM, BO3HHUKAIOIIMM W3 TaMO>KEHHBIX
MPAaBOOTHOIICHUH, BBIIBUTH TEOPETHUYECKHE W TMPAKTHYECKHUE TMPOOJIEMbl U
paspaboTrath PEKOMEH 1Al 1 (0) COBEPIICHCTBOBAHUIO POCCHICKOTO
3aKOHOJIATEIbCTBA U MPAKTUKHU €0 IPUMEHECHHUS.

ITocTaBnennas 1eJb MPEIONPEIEIIAET CIEAYIOIINE 3aJauu
JACCEPTAIMOHHOTO UCCIICAOBAHMUS:

- HUCCIEI0BATh TOHATHE W CYIIHOCTh TAMOXEHHBIX IMPABOOTHONIEHUN H
TaMO>KEHHBIX CIIOPOB;

- U3YYUThb NPOLIECCYAIbHBIM CTaTyC CYOBEKTOB JOKa3bIBaHUS IO JIeJIaM,
BO3HHUKAIOIIUM 13 TAMOKEHHBIX OTHOIIICHHUH,

- paccMOTPEeTh OCOOEHHOCTH BBITIOJHEHUS OOS3aHHOCTEH MO JTOKA3bIBAHHUIO
pa3IMYHBIMM  CyOBEKTaMHM JOKa3bIBaHWUS IO JiejaM, BO3HUKAIOIMIUM U3
TaMO>KEHHBIX [TPABOOTHOIICHUN;

- TpOaHAIM3UPOBATh W O0OOIIUTH MaTepUalibl CYyACOHOM MPaKTUKHU IO
BOIIPOCaM JOKa3bIBaHUS B apOUTPAKHOM M TPAXKIAHCKOM CYJOIMPOU3BOJICTBE IO

JAcJ1aM, BOGHUKAIOIIMM M3 TaMOXKCHHBIX Hp&BOOTHOHICHHfI;

3aKOHOJIATEBCTBA U apOUTPaKHOM MPAKTUKH): aBTOped. IUC. ... KaHI. ropui. Hayk. JIro6epipl, 2003;Casonos B.E.
Pasperrenre TaMOXKEHHBIX CITOpOB B Poccuiickoit deneparun: aBroped. auc. ... KaHd. opua. Hayk. M., 2005.
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- pa3paboTaTh NPEIJIOKEHHUS W PEKOMEHJAUWU IO COBEPIICHCTBOBAHMIO
TPaXXAAHCKOTO U apOUTPaKHOTO MPOIECCYaTbHOTO 3aKOHOAaTeNnbcTBa Poccuiickoit
denepaunm.

MeTo10/I0THYECKYI0 OCHOBY HCCJIEI0BAHMS COCTABJISIIOT OOIEHAYYHBII
JUAJIEKTUYECKU METOJ TMO3HaHUs OOUIECTBEHHbIX sBieHU. I[IpuMeHsunch
YaCTHOHAYYHbIE METOJbl M3YUYEHHS] YACTHOIPABOBBIX SIBICHUMN: CPAaBHUTEIBHO-
MIPaBOBOM, CTaTUCTHYCCKUM METO/bI, JIOTUKO-FOPUINYECKAN aHaan3
3aKOHOJIaTE€NbCTBA, METOJ CpPaBHUTEIBHOIO TMPaBOBElIEHUA U  0000IIeHus
cyneOHOM mpakThKu. VCImoap30BauCh JIOTHYECKUE MPUEMbI TTO3HAHMS. aHaJu3,
CUHTE3, THUMOTe3a, a Takke Quiocodckue KaTeropuu, Takue Kak ¢opma u
coiepxaHue, oOliee W 4acTHOe. BBIBOABI aBTOpa OMUPAIOTCS Ha PE3yibTaThl
aHaIM3a IPAKTUKHA apOUTPAKHBIX CYZ0B U CYZI0B OOIIEeH FOPUCIUKITUH.

O0beKTOM  HCCIIEIOBAHUS  SABJISIIOTCS  YPETYJIMPOBAHHBIE  HOpPMaMU
POCCHIICKOTO  TPaXXAAHCKOTO MW  apOUTPaKHOIO  MpOIeCCyalbHOro  IMpaBa
IPaBOOTHOLIEHUS, CKJIAJbIBAIOIIMECS B XOAE OCYLIECTBIEHUS CyAEOHOro
JOKa3blBaHMUsSI MpU  pa3OupaTenbCTBE  cyldaMud  OOHIe  IOPUCIUKIMU U
apOUTpaXHBIMH ~ CyJaMH IO  JIeJlaM, BO3HUKAIOMIMM W3  TaMOXEHHBIX
MIPABOOTHOILIECHUM.

IIpeameTom wucclieIOBaHUS  BBICTYHNAOT HOPMBI  TIPAXKIAHCKOTO U
apOUTPaKHOTO MPOIECCYaTHHOTO MPaBa, PEryIUpYIOINe Cy1e0HOe T0Ka3bIBaHNUE,
B3TJISIIbI  YUYEHBIX, Kacallluecss Kak OOIIMX BOMNPOCOB JOKAa3bIBaHHS IO
TPOKIAHCKUM  JejlaM, TaK W OCOOEHHOCTEH JOKa3bIBaHWA IO CIIOpaM,
BO3HUKAIOIIMM W3 TaMOXXEHHBIX IPABOOTHOUIEHUW, MPABONPUMEHUTEIbHAS
MpakTUKa CyAOB OOIIeHd IOpUCIUKIIMA W apOUTpakHBIX CynoB Poccuiickoi
@denepanuu MO  TpaXJAaHCKUM  JiejaM, BO3HUKAIOIIUM M3 TaMO>KEHHBIX
MIPABOOTHOILIECHUM.

Teoperuueckass ocHoBa muccieqoBaHusi. OOLIETEOPETUUYECKYIO OCHOBY
UCCJIEIOBaHMS COCTaBHJIM pabOThl POCCUHMCKHUX YUYEHBIX B 00JacTH 001Ieil Teopun
npaBa — C.C. AnekceeBa, M.U. baiituna, A.b. Benreposa, O.C. Nodde, H.U.
Marysoga, O.P. Xandwunoii, JI.C. SABuya, u ap.



7

HccnenoBanne ocOOCHHOCTENM MOKA3bIBaHUS 110 A€JIaM, BO3HUKAIOIIUM U3
TaMOKEHHBIX MPABOOTHOIIIEHUH, HEBO3MOXKHO 0e3 oOpallieHus: K paboTaM y4eHbIX
B 001acTu CyAeOHOTO JOKa3bIBaHUSI, BBIMOJHEHHBIM B HayKe TPaKJIaHCKOTO U
apOUTPaXKHOTO TMPOIECCYaIbHOTO TMpaBa. TeopeTHYecKre H TMPAKTHICCKUE
BOIIPOCHI JOKAa3bIBAaHUS 1O TPAKIAHCKUM JejlaM IMOJAPOOHO HMCCIIEeIOBaHbl B
pabotax cuenyromux abtopoB. bonnepa A.T., Beneneera E.1O., Bepmmnuna
A.Il., Bukyr M.A., BnacoBa A.A., I'pocs JI.A., I'ypBuua M.A., 3aituesa .M.,
UcaenkoBoii O.B., Kneiinmana A.®., Komanenko A.I'., Kypeuesa C.B.,
JlunyamBunu T.A., JlykesinoBoii M.H., PemernuxkoBoit N.B., CaxuoBoii T.A.
Cwmpinuisiea JLIL., TpeymaukoBa M.K., ®okunoit M.A., YUeuota JI.M., lllepcTioka
B.M., FOnenscona K.C., SIpkoBa B.B. u apyrux y4eHbIX.

B xoxe uccnenoBanus ObUTH MCTIOIB30BAaHbBI TAK)Ke PAOOTHI aBTOPOB B cdepe
IrpaXJaHCKOTO  MPOLECCYAIbHOTO  MIpaBa  JOPEBOJIOIMOHHOIO  IMEPHOJA:
Bacbkosckoro E.B., T'opmona B.M., Mansimea K.M., ®oitnunkoro WM.A.,
S6noukoBa T.M. Hx Tpynsl akTyanbHbl U B Haie Bpems. HekoTopsie BBIBOBI,
CIeJaHHbIE B TPYJax dTUX YYEHBIX, UMEIOT 3HAYEHUE U JIJISI UHCTUTYTA CyJAeOHBIX
JTIOKA3aTeNIbCTB B COBPEMEHHOM TPAKJAHCKOM U apOUTPaKHOM MPOIECCaX.

OMIUpPUYeCKYl0 0a3y HCCIEeJIOBaHUS COCTABWUJIM  ONMYyOJIMKOBaHHAs
npaktuka BepxosHoro Cyna Poccuiickoit denepanuu, Briciiero ApOuTpa)xHoro
cyna Poccuiickoii @enepanuu, cyaeOHas npakTuka apOUTPaKHbIX Cy/I0B MEPBON U
KacCallMOHHON MHCTAHIIUM, CyJIOB OOIEH FOPUCIUKIIMU T. YIIbSIHOBCKA U JAPYTHX
cyonexToB Poccuiickoit denepanuu.

Hayuynas wnoBuM3Ha. Hactosmas pabota mpencraBiseT coOOil BIEPBBIC
MPEANPUHATOE B IOPUINUECKON HAyKe CIEHMATIbHOE KOMIUIEKCHOE MCCIIEI0BAHUE
MPOIIECCYaTbHBIX OCOOCHHOCTEH JOKa3bIBaHHWS IO JeJIaM, BO3HUKAIOIINM U3
TaMO>KEHHBIX MTPABOOTHOIIICHUH.

Ha 3ammTy BBIHOCATCS CJICIYIOIIME OCHOBHBIE MTOJIOKEHUS:

1. TamoxxeHHblE MPABOOTHOIICHUS SBJISIFOTCS.  BUJAOM  ITyOJUYHBIX
MPAaBOOTHOIICHUH, U TMPEJCTaBISIIOT €000  yperyJiupoBaHHbIE HOpPMaMU

TaMOXCHHOI'O IIpaBa O6IHCCTB€HHBI€ OTHOIICHWA, BO3HHKAIOIIMUC B IIPOHCCCC



8
TaMOXEHHOTO O(MOPMIICHHSI W TaMOXXEHHOTO KOHTPOJIS, OOXaJOBAaHHS aKTOB,
neicTBuil (0e31elicTBYS) TaMOKEHHBIX OPTaHOB M MX JIOJDKHOCTHBIX JIMIL, & TAKXKe
110 TOBOJY YCTAHOBJICHUS Y PUMEHEHUS TaMOKEHHBIX PEKUMOB, YCTAHOBJICHUIO,
BBEIICHHIO ¥ B3MMaHHMIO TAMOXXEHHBIX IUIATeXKEeW Mexay Qusndeckumu u
IOPUANYECKUMH  JIMI[AMH M TOCYJIapCTBOM B CBSI3M C TEPEMEIICHUEM TOBAPOB
yepe3 TaMOKEHHYI0 rpaHully Poccuiickon Denepannm.

2. B ocHOBe Jie)1, BOBHUKAIONUX U3 TAMOKXEHHBIX TPABOOTHOIICHHUM, JICKUT
CIIOp, KOTOPBIM B CHJIYy CBOEr0 MHOIOOTPACIEBOIO PETYJUPOBAHUS, HMEET
OTJIMYUTENHHBIC TIPOIECCYATbHBIE OCOOEHHOCTH — HECKOJILKO CIIOCOOOB CyAeOHOM
3amUThl  (ITOCPEICTBOM TPAKIAHCKOTO W apOUTPaKHOTO CYAONPOU3BOJICTBA, C
NPUCYIIUMHA MM, B CBOKO OYepelb, OCOOBIMH MpOIEAypaMHu CYAeOHOTO
JOKa3bIBaHMS) HAPYIICHHBIX MM OCIIAPUBACMBIX IPAB U 3aKOHHBIX HHTEPECOB.

3. CynebHoe d0Ka3aTeNbCTBO IMPEACTaBIIET COOONW  OpPraHUYECKOe
TPUETUHCTBO COAEpKaHUs, (OPMBI U MPOIECCYATLHOIO CIIOCO0a MUCIOIb30BaAHUS
(mpexcraBieHUe, aHAIM3 U MOCICIYIOIINA CHHTE3). TONBKO TPH BMECTE B3SITBHIX
aleMeHTa  o0pa3yloT  €AMHOE  TOHSATHE  CyJAeOHOro  J0Ka3aTeabCTBa.
JlokazaTtenbCTBO HE MOXKET OBITh MCIIOIB30BAHO B Ka4eCTBE Cy/NEeOHOTO, €CJIM OHO
JIUIIIEHO XOTS ObI OJTHOM U3 TPEX COCTABHBIX YACTEH.

4. Cucrema CyneOHBIX  JIOKQ3aTE€IbCTB — OTO  COBOKYITHOCTH
B3aMMOCBSI3aHHBIX 3aKOHOJIATEJIbHO YCTAHOBJIEHHBIX CIHOCOOOB HCIOJIb30BaHUSA
CyJIOM CBefieHUd O (¢akTax, TMOATBEPKIAAIOMIUX WM  ONPOBEPraroIInx
CyIllecTBOBaHME (DAaKTOB, HA KOTOPHIC JIMIIA, YYACTBYIOIINE B JIEJI€, CChUIAIOTCS B
MOATBEPKICHUE CBOMX TPEOOBAHUN U BO3PAKEHUM, a TAK)KE UHBIX 00CTOATEIHCTB,
MMEIOIINX 3HAYCHUE JIJIs1 PABUIIBHOTO PACCMOTPEHUS JIea.

5. CyObekTamMu JOKa3bIBaHHS MO J€IaM, BO3HUKAIONIUM W3 TaMOKCHHBIX
MPABOOTHOIIEHUM, ABJISIOTCA: CYJl; TAMOKEHHBIA OpPTraH B JIUIIE €T0 JOJLKHOCTHBIX
JWLl; JIMIIO, YbM TMpaBa M 3aKOHHBIE HWHTEPEChl HAPYIICHbl JACHCTBUAMU
(Ge3neiicTBMEM) TaMOXXEHHBIX OPIraHOB, WX JIOJDKHOCTHBIX JIMI[, W €ro

npeaACTaBUTCIIb. B OTACIBbHBIX ClIy4dasaX AJId 3allUThI TOCYAAPCTBCHHBIX MHTCPCCOB
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WIH 3alIUTHl MPaB ¥ CBOOOJ I'paKaaH CyOBEKTOM JOKa3bIBaHHS OYIET SBIIATHCS
IPOKYPOP.

6. B cuty myOIMYHO-TIPaBOBOTO XapaKTepa TAMOKEHHBIX MTPABOOTHOIICHHIA
Han0oJIee YacTo HMCIIOJIb3yeMbIMH, a TIOTOMY IPUOPUTETHBIMU J0Ka3aTeIbCTBAMU
IO JeJiaM, BO3HHMKAMOIIUM M3 TAMOXCHHBIX IPABOOTHOIICHHUU, SBIISIFOTCS:
OOBSICHEHUSI CTOPOH W JAPYrUX JIMI[ (JIMI, TOJIb3YIOIIUXCS WX TIpaBaMu B
HEUCKOBBIX  IPOM3BOJICTBAX),  YYaCTBYIOIIUX B  Jelie,  IHUChMCHHBIC
JI0Ka3aTebCTBa, OCTAJbHBIC M€ JIOKa3aTebCTBA. BEIICCTBEHHBIC, IOKA3aHUS
CBUJICTEJICH, 3aKITFOYCHNE IKCIIEPTOB, ayIHO-BUICO 3aITUCH TECHO B3aMMOCBSI3aHbBI
C MMMCbMEHHBIMH M, KaK TPABHJIO, BBITCKAIOT U3 MMMCHbMEHHBIX, B COBOKYITHOCTH K€
OHU COCTABJISIIOT CTPOMHYIO CHCTEMY CIOCOOOB IOJIydeHHs CBEACHUN O (akTax,
UMEIONNX 3HAYEHUE JUJI TPABHIBLHOTO PACCMOTPEHHUS M pas3pelicHHs Jea,
BO3HHUKAIOIIUX U3 TAMOYKEHHBIX MTPABOOTHOIICHHIA.

7. TaMOXCHHBIN OpraH W €ro JODKHOCTHBIC JIMIA MPHU JTOKA3bIBAHUU T10
criopaM, BO3HHUKAIONIUM M3 TaMOXKEHHBIX PAaBOOTHOIICHH, PACCMAaTPUBACMBIM B
HOPSIKE TPOU3BOJCTBA M3 IMYOJUYHBIX MPABOOTHOILICHHWW, BIIPAaBE OMHPATHCS
TOJILKO Ha T€ (aKThl, KOTOPbIE YyKa3aHbl B penicHHH (TOCTAaHOBJICHUH)
TaMOXXCHHOTO OpraHa, U COOTBETCTBYIOIIETO JTOJKHOCTHOTO Jiniia. Cy/ He J0JDKeH
pacImpsATh TPEAMET J0Ka3bIBaHMs, CHOPMHUPOBAHHBIN, UCXOAS W3 TpeOOBaHUIA
JWIa, OOpaTHBIIETOCS B CYA, W BO3PAXCHHH TaMOXXCHHOTO OpraHa, KpoMe
CJIy4aeB, KOT/Ia 3asiBUTEITIO 3aKOHOIATEIILHO MPE/ICTAaBIICHA TaKask BO3MOXHOCTb.

8. B nmemax, paccMarpuBaeMbIX B TOPSIKE MPOM3BOACTBA U3 ITYOJMIHBIX
MPaBOOTHOIIEHUH, 00 OcCnapuBaHUU penreHuid, JedcTBUN  (Oe3aeicTBIS)
TAMOXXCHHBIX OPraHOB, WX JOJDKHOCTHBIX JIMI[ OpeMsi JOKa3bIBaHWs YCJIOBUIA
NPUMEHEHUS  JIbIOT, BBIYETOB W HHBIX HOPM, OCBOOOXIAMOIIUX  OT
aJIMUHUCTPATHUBHON OTBETCTBEHHOCTH JKOO MAIOUIMX HWHBIX JIBIOTHBIC IIpaBa,
MOJKET BO3JIaraThCsi Ha 3asABUTENS, CCHUIAIOIICTOCS HAa HHUX, HECMOTPS Ha
CYIIECTBOBaHHE  OOIIEH  HOPMBI TPaXITAHCKOTO W apOWTPaKHOTO
IPOIECCYaTbHOTO 3aKOHOATEIbCTBA O BO3JIOKCHUU OpPEMEHHW JOKa3bIBaHUS Ha

TOCYAApCTBCHHBIC OpPTaHbI. B »stoM 3akmrouaercs OoaHa H3 IMPOHCCCYAJIbHBIX
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0COOEHHOCTEN JOKa3bIBaHUS IO JieJaM, BO3HHUKAIOIIMM U3 TaMOXKEHHBIX
IPAaBOOTHOUICHHWM, TpeOyrolasi BHECEHHUS HM3MEHEHHH B  JIEHCTBYIOIIEE
MPOLECCYATbHOE 3aKOHOIATEILCTBO.

9. 3asgBuTens MO JenaM HEWCKOBOTO XapaKTepa, BO3HUKAIONIUM U3
TaMO>KCHHBIX IPaBOOTHOIIICHWH, BIpaBe CChUIATBCI B CyJe Ha JIHOOBIC
JI0KA3aTeIbCTBA, HE3aBUCHUMO OT TOTrO, MPEACTABIII JIM OH 3TH J0Ka3aTeIbCTBa
TaAMOXEHHOMY OpraHy B XOJI€ NPOBOAMMOW MPOBEPKH WM PACCIEAOBAHMUS.
HamnpoTuB, TaMoeHHBIN opraH 00si3aH MPUBOJUTH TOJILKO T€ JOKa3aTeIbCTBa, Ha
KOTOpBIE HMMEETCA CChUIKA B PEIIEHWH TaMOXEHHOro opraHa. HHbie
JIOKAQ3aTeNbCTBA HE JOJDKHBI TMPU3HABATHCS JIOMYCTUMBIMH. B 3TOM mposBisercs
MPUHIUIT TIOBBIIIEHHOW OTBETCTBEHHOCTH TOCYJApPCTBEHHBIX CIIyXalllMX 3a
MPUHUMAEMbIE UMU PEIICHUS.

10. Jlma moBBIIIEHUS KadecTBa OTMPABJICHUS IPaBOCYAUs HEOOXOIUMO
BBECTH B apOUTPaXKHBIM MPOIECC CIEHHAINCTA, a TAK)XKE 3aKPEMUTh €ro MPaBOBOU
CTaTyC ¥ NOPSJA0K, OCHOBAHUS NPUBIICUCHUS U JCATEIBHOCTU CIECHUATUCTOB IS
Ay KOHCYJbTAIMd apOUTPaAXKHOMY CYJIy M OCYIIECTBIEHUS TEXHUUYECKOU
IIOMOIIY IIPU OCYLIECTBICHUM NPOLIECCYABHBIX JEHCTBUM.

11. Jns otpaxeHus crenudukud CyaeOHOTO JJOKas3blBaHUS IO JejaM,
BO3HUKAIOIIMM K3 TaMOXXCHHBIX IPABOOTHOIICHUM, MPEAIaraeTcsi BKIIOYWUTH B
['TIK PO u AIIK PO nmoapaszaern, mOCBAMIEHHBIA POLECCYaThHBIM OCOOSHHOCTSIM
JIOKa3bIBaHUS 110 PA3JIMYHBIM BUJAaM €], B TOM YHUCJIE MO JejaM, BOZHUKAIOIINM
Y3 TAMOKEHHBIX TPABOOTHOLICHUM.

IIpakTuyeckass 3HAYUMOCTHL pPAOOTHI 3aKIOYAETCSI B TOM, UYTO €€
pe3yJIbTaThl MOTYT BHECTH ONPEACICHHBIA BKJIaJ B Pa3BUTUE TEOPUH JTOKA3bIBAHUS
M JIOKA3aTeNbCTB. TEOPETUYECKHME BBIBOJABI W IPAKTUYECKHE PEKOMEHIALINU
UCCIIeIOBaHUsI OCOOCHHOCTEH  JOKa3bIBaHUS IO  OTHACJIBHBIM  KaTerOpHUsM
TaMO>XEHHBIX CIIOPOB, PAacCMAaTPUBAEMBbIX CyJaMHU OOIIEH HOPUCAUKIIUU MU
apOUTpaXHBIMH CYJaMH, MOTYT OBITh HCIOJL30BAHBI. CYABSIMH B TIPOIECCE
MPAaBONPUMEHUTEIILHON JIESATEIbHOCTH; 3aKOHOAATEIbHBIMU OpraHaMU B XOJI€

OCYIICCTBJICHHA HOpMOTBOp‘-I@CKOfI ACATCIIbBHOCTU 110 COBCPIICHCTBOBAHUIO
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TPaXXTAHCKOTO M apOUTPaKHOTO IMPOLIECCYyaTbHOTO 3aKOHOAATEIbCTBA; BBHICIIMMHU
CyneOHBIMU OpraHaMu IpH Jade pPEeKOMEHJAlMi MO Pa3Iu4yHbBIM BOIPOCAM
CyleOHOM MpaKTHUKKA 10 TaMOXEHHBIM CIIOpaM; B  y4yeOHOM Mpolecce Mpu
NpenoAaBaHUM Kypca TPa)xJaHCKOTO M apOUTPakKHOTO MPOIECCYalIbHOTO MpaBa
CTYJIEHTaM IOPUJIMYECKON CHEIUaIbHOCTH; B HAyYHOU paboTe Mpu AalibHeHIeM
UCCJIEIOBAHUM TIPOOJIEM J0Ka3bIBaHUA B TEOPHUM TPAXKIAAHCKOTO U apOUTPaKHOTO
poliecCyaabHOro npasa.

Anpolauus pe3yabTaToB HCCaeq0BaHMA. J(uccepTanus MOArOTOBICHA HA
Kadeape TpaXaaHCKOTo MpaBa U mporecca MHcTuTyTa npaBa u rocy1apCTBEHHON
Ciy>XObl YIJIBSTHOBCKOIO TOCYIapCTBEHHOTO YHHMBEpPCUTETa, TJE MPOBEICHO €€
pELEH3UPOBaHNE U 00CYXKICHUE.

Pe3ynpraThl  HccneqoBaHUS — MCHOJB30BAIMCH ~ IPU  MPOBEACHUHU
MPaKTUYECKUX 3aHATUA 1O apOUTpaKHOMY MPOLECCY, a TaKXKe IMpPU UYTCHUU
KYpCOB. «ApOUTpaXHBIH Tporecc», «laMOXEHHOE TMpaBo», CICHKypca
«Hapymenue TaMoKeHHBIX MPABWII U aIMUHUCTPATUBHO-TAMOXXEHHBIN MPOLIECC.

Pe3ynbraThl ObLIM anmpoOUMpOBaHbl B BBICTYIUICHHSIX Ha KOH(epeHUHUsX,
IpOBOAMMBIX MHCTUTYTOM TpaBa U TOCYAapCTBEHHOW CIIy>KObl YIJIbSHOBCKOTO
roCyIapCTBEHHOTO YHUBEPCUTETA, B YACTHOCTH, Ha KOH(epeHUUu «AKTyalbHbIE
poOJIeMBbl TPAXKIAHCKOTO W apOUTpaKHOTO Tporecca» (r. YipsHoBck, 2005T.),
MexnyHapoaHON  Hay4yHO-TIpaKTU4eCKoW KoH(pepeHn «YacTHO-paBOBBIC
npoOJeMbl B3aUMOJICHCTBHS MaTePUAIILHOTO M TPOIECCYyaqbHOro mpaBa» (.
VYnbsHoBCK, 2006r.), 1 OCBEIIEHBI B Psiic OMYOJIUKOBAHHBIX HAYYHBIX CTATEH.

Crpykrypa nuccepranuu. Jluccepranusi COCTOUT U3 BBEJICHHUS, JABYX IJaB,
00BbEeIMHSIONINX IIECTh MaparpadoB, 3aKI0YeHUs U OUOIHOrpaduIECcKOro CrucKa
UCITOJIb30BAaHHBIX HOPMATHBHBIX IPABOBBIX AKTOB, JIUTEPATYpbl U MaTEpHAIOB
Cy1e0HOM MPaKTUKHU.

OcHoBHOE coJepkaHue padoThI
Bo BBeneHnu 000CHOBBIBAIOTCS BBHIOOP U aKTyaJIbHOCTh TEMBI IUCCEPTALIUH,
OTPENENAI0TCS 1IeNIb U 3a/1aud, a TaKXKe OOBEKT W MPEAMET JUCCEPTALMOHHOIO

HCCIICAOBAaHMA, OAarOTCs MCTOJOJOIrMYCCKas, TCOPCTUUYCCKAA, OMIIMPHUYCCKAsd U
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HOpMAaTHBHAsi OCHOBBI  pabOThl, pPACKPBIBAIOTCA €€ Hay4yHas HOBHU3HA,
TEOpeTHYeCKass M MpaKTUYeCKas 3HAYUMOCTb, (HOPMYIHUPYIOTCSI OCHOBHBIC
MOJIOKEHUS, BBIHOCMMBbIE Ha 3alllUTy, NPUBOAATCS JaHHble 00 ampoOanuu
PE3YJBTATOB UCCIEAOBAHUS U CTPYKTYPE IUCCEPTALIUU.

IlepBas rnaBa «IIpaBoBoe peryjiMpoBaHue [0Ka3bIBaHUSI MO JeJiaM,
BO3HMKAIOIIMM M3 TAMOKEHHbIX NPAaBOOTHOLIEHUI» COCTOUT W3 Tpex
naparpados.

B mnepBom maparpade «llonste u OCOOEHHOCTH TaMO>KEHHBIX
IPaBOOTHOLIEHWI, U CIOPOB, BO3HUKAIOIIUX M3 HHUX» HCCIEAYETCS MOHSATHUSA
TaMOKEHHBIX MPABOOTHOIICHUHN, MPOBOJUTCS U3YUCHHE UX OCOOCHHOCTEH, JaeTcs
MOHSTUE TAMOKEHHOT'O CIIOpA.

ABTOpOM IPOBOAUTCS CPaBHHUTEIbHBIN aHam3 TaMOKCHHBIX
MPaBOOTHOIIEHUH C 11€JIbI0 YCTAHOBJIEHUSI UX OCOOCHHOCTEH.

[Ipn mccnegoBaHUM OCOOEHHOCTEH TaMOKEHHBIX MPABOOTHOLIEHUN aBTOP
UCIIOJIB3YET TPY/bl IPAaBOBEIOB, 3aHUMAOIIMECS BOMPOCAMU TAMOYKEHHOI'O Jelia
(b.H. Tabpuummze, B.I'. [paranos, A.H. Koswsipun, M.M. Komapenko A.D.
Ho3snpaues). /st XapakTepuCTUKH TaAMOXEHHOTO MTPABOOTHOIIIEHUSI aBTOP:

a) BBISIBJIICT €r0 COJIEPIKAHKUE U CTPYKTYPY JAHHOTO COACPIKAHUS;

0) ompexenseT ero CyObeKTHBINH COCTaB;

B) IMOKA3bIBAET, YTO SBISIETCS €r0 OOBEKTOM.

B Bompoce o0 moaxoge K ONPENENEHUIO TMOHSATUS TAaMO>KEHHBIX
IPaBOOTHOLIEHUI auccepTaHT conupaped ¢ nozuuusMu A.H. Koseipuna u A.O.
Hoznpauea. [IpoBens 1oruueckoe UCCie10BaHUE TAMOKEHHBIX MPaBOOTHOIIEHUN
0 U3JIO)KEHHOMY aJTOPUTMY JUCCEPTAHT YCTAHOBHWJI, YTO TaMO>KEHHbIE
IIPABOOTHOUICHHUS 1IeJIECO00pa3Hee XapaKTepU30BaTh KaK peryaupyemMble HOpMaMu
nmpaBa OOLIECTBEHHBIE OTHOIICHMS, BO3HUKAIOIIME B MPOIECCe WM MO IMOBOAY
nepeMeNIeHUs] TOBAPOB M TPAHCIIOPTHBIX CPEACTB YEpe3 TAMOKEHHYIO TPAHUILY
Poccuiickoit ®eneparuu  (manee P®). OdopmieHue u KOHTPOJIb 3a €ro
OCYIIECTBJICHUEM, a TaKXKe yIulaTa TaMOXXEHHBIX IJIaTeXeW HernocpencTBEHHO

CBS3aHHBIE C  TaMOXXEHHOW  monuTukod  P®D, mpencraBmsaoT  coboi
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LIEJICHAIIPABIICHHYI0  JEATEIBbHOCTh  TIOCYy[apCcTBa IO  PEryJIMPOBAHUIO
BHEIIHETOPTOBOrO oOMeHa (00beMa, CTPYKTYPHI U YCIIOBUH JKCIIOPTA U UMITOPTA)
4yepe3 YCTAHOBJICHHE COOTBETCTBYIOLIEIO TaMOKEHHOI'O PEKMMa IEPEMEIEHUs
TOBApPOB U TPAHCIIOPTHBIX CPEIICTB YEPE3 TAMOKEHHYIO TPAHULLY .

BeIiCHEHO 4TO, [ TaMOXEHHBIX IPABOOTHOLIEHUN  XapaKTEpHBI
CJIEYIOLME OCHOBHBIC ITPU3HAKU!

HOPMATHUBHOCTH, TO €CTb OCHOBAHMEM JUUII BOSHUKHOBEHMS, U3MEHEHUS U
IPEKPAICHUS IPABOOTHOIICHUS SBISICTCS FOPUANYECKUAN aKT (HOPMATHUBHBIN aKT,
W31aBacMbld  3aKOHOZATEeNbHBIM  opranom  P®,  Ilpesupnentom PO,
[IpaButensctBoM P® M yNOJHOMOYEHHBIMU TOCYJAapCTBEHHBIMM OpraHaMH B
00JIaCTH TAMOKEHHOTO JIEeNIa);

- myO0JMYHO-BOJIEBOM XapaKTep, YTO O3HAYAaeT UX HEMOCPEACTBEHHYIO
CBA3b C  OTHOIIEGHUSMU  COOCTBEHHOCTH, a  HMMEHHO.  YMBIIUIEHHOE
LieJICHAIIPaBJICHHOE IEWCTBUE CYOBEKTa, HAIIPABJIEHHOE HA pean3alMio IpaBa Ha
IIEPEMEILIEHHE TOBAPOB M TPAHCIIOPTHBIX CPEACTB YEPE3 TAMOKEHHYIO TPAHHUILY
P®, ¢ oaHOli CTOPOHBI, M HajWuhe MyOJIMYHOW cocCTaBisromeh (MpeanucaHmii
OpPraHOB TOCYAApPCTBEHHOW BIIACTH), COJCPXKAIMUXCS B HOPMATHBHO-TIPABOBBIX
aKTax, peryJupyrollUX pean3alyil0 Takoro IIpaBa, HaIpHUMEp, IOCPEICTBOM
COOII0OACHHS MEP TAMOXKEHHO-TApU(HOTO PEryIMpPOBaHUS;

-  HaJqu4ue 0c000ro cy0beKTa TaMOMXKEHHbIX NPABOOTHOLIEHHUIT
(TaMO:KeHHOT0 OpraHa) KOTOPBI Hajensercs CyObEKTUBHBIMH TpaBaMH H
IOPUANYECKUMU  OOS3aHHOCTSIMH,  HETOCPEICTBEHHO ISl  BBINIOJIHEHUS
rOCy/IapCTBEHHBIX (PYHKUUN B 00JACTH TaMOKEHHOTO JeJia, B3aUMOCBSI3aHHBIMU C
IPYTMMH CyOBbEKTaMH IPABOOTHOLIEHWH. Jlpyrue e ydyacTHUKH TaMO>KEHHBIX
NPaBOOTHOIICHUN (fOpuauveckne W (QU3HYECKUE JIMIA, YYaCTBYIOIIME B
TIepEeMEICHUN TOBAPOB Yepe3 TaMOXKEHHYIO TpaHully P®), HajneneHsl maccuBHOM
IpAaBOCYOBEKTHOCTBIO UM SIBISIIOTCS  CyOBEKTaMU MNOJYMHEHHS  BJIACTHBIM
IPEANUCAHUAM FOCYJaPCTBEHHBIX OPraHOB. JTO CBSI3aHO C TEM, YTO TaMOKEHHBIN
opral, BbICTyHasi OT MMEHM TOCYyAAapCTBa, IPOBOJUT TAMOXEHHYIO IIOJUTHKY H

pEerylMpyeT BHEIIHIOIO TOPrOBIIO C  LEIBI0  3alIUThl  3KOHOMHUYECKOU
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0€30MMacHOCTH CTPaHBI.

- OXPaHMTEJbHBI  XapaKTep OTHOLICHWM, 3aKJIIOYAIOLINUNCS B
IPUMEHEHUN K HApyLIMTEsIM HOPM TaMOXXEHHOTO 3aKOHOAATENIbCTBA U
3aKkoHoAarenbcTBa PD 0 rocygapCTBEHHOM peEryJMpOBaHMM BHELIHETOPTOBOU
JEATEIbHOCTH MEp T'OCYJAPCTBEHHOIO NPUHYKJICHUS B BUJE NPUBICYCHUS UX K
IOPUINYECKON OTBETCTBEHHOCTH.

- HAJIM4He 0c000ro 00beKTa TaMOKEeHHbIX NMPAaBOOTHOLIEHUI (TOBap, B
OTJEeJBHBIX CJIYyYasiX TPAHCHOPTHOE CPEACTBO), KOTOPBI MMEET MaTepHaIbHYIO
dbopMy U crmocoOeH MmepeMemarhcs B TPOCTPAHCTBE, IMEPECEK TaAMOXKEHHYIO
rpanunty P® u nepememaercs no BoJIe 4EI0BEKa.

B 1nenoM ycraHOBIEHO, YTO TaMOKECHHBIC INPABOOTHOILLUEHUS, SBIISIIOTCA
BUJIOM NYOJMYHBIX MPABOOTHOILIEHUH, W TPEACTABIAIOT COOOM pEryaupyembie
HOpMaMH TaMOXEHHOTO IIpaBa OOIIECTBEHHbIE OTHOLIEHUS, BOSHUKAIOLIUE MEKIY
(U3NYECKUMHU U IOPUINYECKUMHU JIMLAMU U TAMOXXEHHBIM OpPraHOM IO MOBOAY
IIEPEMEILICHHS TOBAPOB Ye€Pe3 TAMOKEHHYIO rpanuny PD.

Hccnenys TaMOKEHHBIE IPABOOTHOILICHMSI, JUCCEPTAHT JEJIAET IONBITKY
ONPENEIINTh MOHATUE TAMOXXEHHOIO CIOpa, C YYETOM IIPOBEICHHOIO AaHaIM3a
TaMOXXCHHBIA CIIOpP ONPENEICH KaK HEyperyJMpOBaHHBIC Pa3HOIJIACUS MEXKIY
YYaCTHUKAaMU TAMOKEHHBIX IPABOOTHOIIECHHWM IO NOBOAY NEPEMELICHUs JIMLAMHU
TOBAPOB M TPAHCIOPTHBIX CPEACTB 4YeEpe3 TaMOXKEHHYK0 TrpaHuny PO wnu
BBIMIOJIHEHHUSI UMM TPEOOBAaHUN TaMOYKEHHOTO 3aKOHOJATENIbCTBA, HAIPABIICHHBIC
Ha 3alIMTy HApYyLICHHBIX NpPaB M HMHTEPECOB OTHUX JUU. B Xxome usydyenue
0COOCHHOCTEHN TaMOKEHHOT'O CIIOpa, aBTOP MPUXOAUT K BBIBOAY, YTO TAMOXKEHHBIN
CIIOp B CWJIy CBOETO MHOI'OOTPACJIEBOTO PETYIMPOBAHUS, UMEET OTIMYHUTEIBbHYIO
npoleccyagbHyt0 0coOeHHOCTh. [IprMeHeHrne MOHATUH W3 Pa3MyYHBIX OTpacien
IIpaBa, XapaKTEepPU3YyIOIIKUX OOBEKT IIpaBa, MOTYT HE XapaKTEpU30BaTh CIIOCOO €ro
3amuThl. Ha mpakTuke Takoro poaa coOuparenbHas KOHCTPYKLUS BBIPAKAETCS B
TOM, 4YTO TAaMOXXEHHBIM CIOP  MOXET  BBICTYNIaTb  Pa3HOBUIHOCTBIO
aJIMAHHCTPATUBHOI'O Criopa ¢ (PMHAHCOBBIMU U UMYILECTBEHHBIMU 3JIEMEHTaMH, U

MOJKET OBITh IPEIMETOM PACCMOTPEHHUSI, KaK B CyJax 0OIIel IOPUCAUKIINY, TaK U B
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apOUTpaXHOM CyJe, a TakkKe SBISAThCA TIOBOJAOM JUIA OOpamieHus B
Koncrurynmonssiii Cyn Poccuniickoit denepanuu, HalIpuMmep, B Cydae MPOBEPKU
KOHCTUTYLIMOHHOCTH 3aKOHA, IPUMEHEHHOTO WJIM MOJJIEKAILEr0 NPUMEHECHHUIO B
KOHKPETHOM JIeJie, TI0 Kajo0aM Ha HapyIIeHue KOHCTUTYITMOHHBIX MPaB M CBOOOT
IPaXKJIaH.

Bo BTOopom mnaparpade — <«CyObeKTbl [OKa3blBaHUS 1O JeliaM,
BO3HHUKAIOIIMM K3 TaMOXXEHHBIX MPABOOTHOIIEHUI» aBTOPOM YCTAHOBJIEHO C
Y4€TOM OCHOBHBIX KpPUTEPUEB OTHECEHUsS OPraHoB M JMI K CyObeKTam
JOKa3bIBaHM, BKIIOYAIOIIMX B ceOs. a) MOCTOSHHOE YJacTHE B JOKAa3bIBaHHH, a
UMEHHO COBepIICHHE JehcTBHA  ((PYHKIIHIA) Mo coOupaHwio, TMPOBEPKE,
UCCIIC/IOBAHUIO W OIICHKE JIOKA3aTeNIbCTB;, 0) HAJIMYME OTBETCTBEHHOCTH 32
JIOKa3bIBaHUE; B) HAJIMUYME 3aKOHOJATEIFHOTO MpaBa HAa ydYacTHE B TIPOIIECCE
JIOKa3bIBaHMsI. A TakKe, HCIOJIb3ys MPU3HAKU CYOBEKTa J0Ka3aTelIbCTBEHHOU
nesTenbHOCTH: 1) Hajnuuue OOSI3aHHOCTH 10 JIOKa3bIBaHUIO; 2) MpaBO Ha
IIOCTOSTHHOE y4YacTHe B JIOKA3bIBAaHWH, 3) HaJMYWE MaTEPHAILHO- MPABOBOW W
(nnm)  mpoleccyanbHO-NPABOBOM  3aMHTEPECOBAHHOCTH B HMCXOJE  Jeiia
YCTAaHOBJICHO, YTO, CYOBEKTaMU JOKa3bIBAaHUSI KPOME JIWII, YYACTBYIOIIUX B JEJE,
SBIISIIOTCS. Cyll, a TAKKe MPEJICTaBUTE]Ib CTOPOHBI (3asBUTENsA). B OTHenbHBIX
CiIy4asix JUisl 3alllMThl TOCYAApCTBEHHBIX MHTEPECOB WJIM 3allMTHI MPaB U CBOOO
rpaxkJaH CyObEKTOM JOKA3bIBaHUS OYACT SBISITBCS TPOKYPOP.

JIaHHBI BBIBOJ aBTOP OCHOBBIBAET Ha IMOJOKEHUAX TPAXKIAHCKOTO U
apOUTPaKHOTO MIPOLIECCYATbHOTO 3aKOHOJATENbCTBA, poLeccyalbHOM
noJoxenne cyaa (Cyapu) B cyneOHOM mporiecce, padoTax TakuX aBTOPOB Kak
A.A. Bnacosa, A.I'. KoBanenko, U.B. PemetnukoBoii, M.K. TpeymiHukosa.

B pesynbrate aHanuza TrpakAaHCKUX W apOUTPAXKHBIX MPOLIECCYATbHBIX
HOpPM aBTOPOM YCTaBJ€HO, UTO CyObEKTaMu JOKa3blBaHMS IO JeJiaM,
BO3HUKAIOIIMM M3 TAMOKEHHBIX MMPABOOTHOUIEHUH, ABJISIOTCS: CYJ; TAMOXXECHHbIN
OpraH, B JUIE €ro JOJLKHOCTHBIX JIMII, JIUIO, YbM NpaBa U 3aKOHHBIE MHTEPECHI
HapyIIeHbl JAeicTBUsAMU (0e3eHiCTBHEM) TAMOKEHHBIX OPTaHOB, UX JOJDKHOCTHBIX

JIMI 1 €ro npeacCTaBUTCIIb. B HCKOTOPLBIX ClIy4dasiX, AJiA 3alllUThl TOCYJAAPCTBCHHBIX
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WHTEPECOB WJIU 3aIUTHI MPaB U CBOOO TpaXKJIaH, CYOBEKTOM JOKa3bIBAHMS OynIeT
SIBJISITBCSI  TIPOKYPOP.

B oTHomieHMHM TpeACTaBUTENS JUCCEPTAHT COJIMAAPEH C  YYEHBIMHU-
nporeccyanuctamu (bayaua O.B, Bmaco A.A., Kneitn E.B.), mpusnarommmx
CylieOHOTO MpEACTaBUTEN, aJiBoKaTa CyObeKTOM JoKa3biBaHus. [Ipu 3TOM, Kak B
IpaKJAHCKOM, TaKk U B apOUTpPaXHOM MpPOIECCE aABOKAT OOOCHOBBIBAET CBOIO
MO3UIIMIO, TPENOCTABIISII CBOM YCIYIM JIOBEPUTENIO,  JIEUCTBYET B paMKax
WHCTUTYTa MNpeacTaBurenbeTBa. Kpome Toro, aaBokar, OEUCTBYS OT HMEHHU
noBeputest (CTOPOHBI 1O Jedy) WMEeT NpPaBO M TPEACTABISIET OT3BIBBI H
BO3paXEHUA MO Jely, KOTOpble B CyAeOHOM TMpoliecce CTaHOBATCSA
JT0KAa3aTesIbCTBAMU MO JeTy U IPUOOIIAIOTCS K MaTeprasam Jena.

B Tperbem maparpage — <«CucremMa JI0Ka3aTeIbCTB MO Jeiam,
BO3HUKAIOIIMM M3 TaMOXXEHHBIX NPABOOTHOLICHUI» aBTOPOM MPOBOAUTCS
KpaTKU{  aHajlu3 TMOHATHS  «CyJaeOHOe J0Ka3aTelbCTBO», OIpPEAeICHHBIX
poccuiickumu yaeHsIMU-TIporieccyanuctamu (Kosamenko A.I'., Momuanor B.B.,
PemernukoBa M.B.) B rpakgaHCKOM U apOMTpa)XHOM CYAOIPOU3BOJCTBE. B
1enoM, cornamasch ¢ nozunuein M.K. TpeymHukoBa, onpeaenuBIIero cyaeOHbIe
JI0Ka3aTesIbCcTBa Kak CBEACHUsS O (akrTax, 001asaronire CBOMCTBOM OTHOCUMOCTH,
CIIOCOOHBIE TMPSMO WJIM KOCBEHHO TNOJATBEPAUTh MMEIOIIME 3HAaYeHUe s
NPaBWJIBHOTO  paspelieHus cynebHoro gena  (akTbl, BBIPAKEHHBIE B
NPEAYyCMOTPEHHOM  3aKOHOM  MpOIECCyallbHOM  (opMe, TMOJyYEHHbIE U
MCCIICIOBAaHHBIE B CTPOI0 YCTAHOBJICHHOM IIPOLIECCYaJbHOM 3aKOHOM ITOPSIKE,
JCCEPTAaHTOM JIEJIaeTCsi COOCTBEHHBIM BBIBOJ, YTO CyAeOHOE [10Ka3aTeabCTBO
NpeACTaBiIseT Cco00il OpraHMYecKoe TPHUEAMHCTBO COJEpKaHusi, GOpMbl U
MPOIIECCYaTbHOTO  CIOCO0a HCIOIb30BAHUS (mpexcraBieHUe, aHAIW3 U
HOCJCYIOIUI cHHTe3). TOJBKO TPU BMECTE B3ATHIX DJIEMEHTa 00pa3yIoT €IMHOE
NOHATHE CyAeOHOro Joka3areiabcTBa. Jloka3aTenbcTBO HE MOXKET ObITh
UCIIOJIb30BaHO B Kau€CTBE CYJEOHOTO, €CIM OHO JIMIIEHO XOTS OBl OJTHOM U3 Tpex
cocTaBHbIX uactedl. Ilpenmer wmaTepuanbHOrO MHpa, HE COAEpIKAIIUN

uHGOpMaIIMIO, UMEIOIIYI0 3HAUCHHE IJIs pa3pelieHus jaena, He OyAeT OTBedarthb
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IPaBUIIy OTHOCUMOCTH, ycTaHOBIEHHOMY cT. 67 AIIK P® u ct. 59I'TIK PO, u B
CHIIy 3TOTO HE MOXET OBITh MPHU3HAH CYACOHBIM JI0Ka3aTEIbCTBOM.

B cuny KOMIIEKCHOCTH MHOTHX MPAaBOOTHOIIEHUH, BOZHUKAET NOTPEOHOCTh
UCIIOJIb30BaHUsl B TPAKIAHCKOM U apOUTPa)KHOM IpPOIEcCcCax CHCTEMY CYAEOHBIX
JIOKA3aTelIbCTB,  ONpelensisi €€  KAaK  COBOKYIIHOCTb  B3aMMOCBSI3aHHBIX
3aKOHOJATEJIbHO YCTAHOBJIEHHBIX CIIOCOOOB MCIIOJIB30BAHMSI CYJOM CBEIEHUHN O
¢dakTax, MOATBEPXKIAIOUIMX WM OINPOBEPraroliuX CyIIECTBOBaHHE (PAKTOB, Ha
KOTOpbIE JIMIA, y4YacTBYIOIIHME B JeEJ€, CChUIAIOTCA B IOATBEPKICHHE CBOMX
TpeOOBaHUI U BO3paXEHH, a TaK)K€ MHBIX OOCTOATEIHCTB, UMEIOLIUX 3HAUCHHE
JUTSl IPaBUIIBHOTO PACCMOTPEHHUSI JIENa.

ITponomxkast nanpHEIINE NCCIETOBAaHUE CUCTEMBI CYJIEOHBIX TOKA3aTENbCTB
B IpPOLECCE pPacCMOTPEHHUS]  CIOPOB,  BBITEKAIOMIUX W3  TaMOXEHHBIX
IIPaBOOTHOLICHUH, aBTOP MOKa3bIBa€T IPOLECCYAJbHOE 3HAYCHHUE TEX WM MHBIX
BUJIOB JJOKA3aTEJIbCTB.

ABTOpPOM YCTaHOBJIEHO, YTO MHCbMEHHBIE JOKA3aTENIbCTBA, HEOOXOAUMBIE
JUIS TIPAaBUJIBHOTO PAaCCMOTPEHMSI TAMOKEHHOT'O CIIOpa, B CHIIy TPeOOBaHUN HOPM
TaMOX€HHOTO M IPOLECCYaJbHOIO0  3aKOHOJATENbCTBA, PA3IMYAKOTCA B
3aBUCUMOCTH OT:

1) menu mepeMenieHnss TOBapOB M TPAHCIOPTHBIX CPEACTB (AJSl JIMYHOTO
noTpeOIeHUsT WM KOMMEpUecKas NesATENbHOCTh, ONaroTBOpUTENbHAs M WHOU
JCSATCIIBHOCTH);

2) BBIOPaHHOTO TAMOXKEHHOTO PEeKUMa (XapakTepa MepeMelIeHus: TOBapOB U
TPAaHCHOPTHBIX CPEJICTB Yepe3 TaAMOKECHHYIO rpanuily Poccuiickoit denepanun);

3) xapakTepa BO3HHMKAMOIIUX IMPABOOTHOLICHUH, MPEAONPEACISIIONIINX
TaMOKE€HHBIN CIIOP.

IIpy paccCMOTpEHMHM TaMOKEHHBIX CIIOPOB B KayeCTBE BEIIECTBEHHBIX
J0Ka3aTeNnbCTB  (PUIYPUPYIOT JOKYMEHTBI, HCIHOJB3YEMbIE JJisi IPOBEACHUSA
TaMOKEHHOTO O(QOpPMIJICHHS M KOHTPOJISA, HWMEIOIIUE CJEAbl TpaBIEHHUS,
UCHPABJICHUS, NOJUYUCTKM WM JAPYroro (pU3HYECKOro WJIH XUMHYECKOIO

BO3JICHCTBHSI, a TaK)KE HEMOCPEACTBEHHO TOBapbl W TPAHCIOPTHBIE CPEICTBA,
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nepeMeraeMbie Yepe3 TAMOKECHHYI0 TpaHuily. [Ipudem, mMuChbMEHHbBIE TOKYMEHTHI,
KaK TPaBHJIO, CBUACTEILCTBYIOT O (haKTax WX HEICHCTBUTEIBHOCTH (IOJICIKA,
UCTIPABJICHUSA, TIOAYUCTKH), a TOBapbl W TPAHCIOPTHBIE CPEACTBA — O
KOJMYECTBEHHOM M KAa4eCTBEHHOM COCTOSIHHH, TO €CTh B O0OMX CiIydasx CaMu
IPEeIMETHI TIPECTABIAIOT (DaKThl BO3IEHCTBUS HA HUX, KOTOPHIE NMEIOT 3HAUCHHE
s nena. Jlias ycTaHOBNEHHsS JaHHBIX (DaKTOB JTUCCEPTAaHT BBISCHIET, YTO
OCHOBHBIM ~ CITOCOOOM TMOJYYEHUS M HCCIEAOBAHHS TaKoW MHEGOPMAIMH CyIO0OM
SIBIISIETCST OCMOTP.

B mporecce ocMoTpa BeIIECTBEHHBIX J0KA3aTeNbCTB MOPOH HEOOXOoaAMMa
nomomp aApyrux jui, mias aroro [TIK PO 2002 rona, Bcien 3a YIIK PO, B
KayecTBE OJHOW M3 HOBEIUT MPEAYCMOTPEN BBEACHHE B KPYTI MHBIX YYaCTHHUKOB
TPKIAHCKUX TMPOIECCYaTbHBIX TMPaBOOTHOIICHUN ¢urypy crnenuanucra. C
MOMOIIBI0 yOEIUTENbHBIX JOBOJOB TUCCEPTAHT JOKAa3bIBa€T HEOOXOIUMOCTH
BBEJICHUS TIPOIIECCYAThbHON (QUTYPHI CIICIIHATIMCTA B apOUTPAKHBIN TPOIIECC.

B pesymbrare paccMOTpeHUS COBOKYITHOCTH MPOIECCYalbHBIX (HopM
J0Ka3aTeNbCTB TNPUMEHUTENBHO K TaMOXXEHHBIM CIIOpaM aBTOP YCTaHOBUII
cienyromee. B cwiy  myOnMYHO-TIPaBOBOTO — XapakTepa  TaMOXEHHBIX
IPABOOTHOIICHU HAanOOJEe YacTO MCIOJIb3YEMBIMH, a TOTOMY MPUOPUTETHBIMU
JI0Ka3aTeNbCTBAMH 10 JieJiaM, BO3HUKAIOIIUM M3 TaMOKEHHBIX MPaBOOTHOIICHHH,
SIBJITFOTCSI: OOBSCHEHHSI CTOPOH M APYTUX JIUI (JIUII, TIOJB3YIONIUXCS UX TIPaBaMH B
HCMCKOBBIX  IPOW3BOJCTBAX),  y4YaCTBYIOIIMX B  Jiele,  IUChbMCHHBIC
JIOKA3aTelIbCTBA, OCTAJIbHBIE JK€ JOKA3aTelhCTBA. BEIIECTBEHHBIC, TMOKA3aHUS
CBUJIETEJICH, 3aKITIOYEHUE DKCIIEPTOB, ayIMO-BUJICO 3aITUCU TECHO B3aMMOCBSI3aHbBI
C MMCbMEHHBIMH |, KaK TIPAaBUJIO, BBITEKAIOT U3 MHUCHbMEHHBIX, B COBOKYITHOCTH K€
OHHM COCTaBJISIIOT CTPOMHYIO CHCTEMY CIIOCOOOB IMOJY4YEHUs CBEIEHUN O (haKTax,
UMEIONINX 3HAYeHWE [JIs TPAaBHILHOTO PACCMOTPEHUS M pas3pelicHus [ena,
BO3HUKAIOIINX U3 TAMOXCHHBIX MPABOOTHOIIICHHUH.

CoBpeMEHHOE POCCHICKOE MPOLIECCYyaTbHOE 3aKOHOAATENLCTBO 0a3upyercs
Ha OyMakHOH (opMe JOKYMEHTOB, OJIHAKO MEPEXO0JI POCCUUCKOTO apOUTPaKHOTO

CYIOTPOM3BOACTBA K JJIEKTPOHHOMY MPABOCYIUI0 TpPeOyIOT OT YYaCTHHUKOB
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PKOHOMHUYECKUX OTHOIICHUI OOJBIIET0 HCIOIB30BAHUS SJIECKTPOHHO-IIU(POBBIX
TexHoJiorui. I[loaTroMy aBTOpOM Jenmaercs NPENIOKEHHE O BKIOUYCHUU
AIIEKTPOHHOM (DOPMBI JOKA3aTEILCTB KaK CIIoco0a MmoydeHus CBeICHHU o dakTax,
MMEIOIINX 3HAYEHHUE U1 JIeNIa, B CUCTEMY JOKAa3aTEIbCTB, MMEIOIINX 3HAYCHHE
JUJIs. paCCMOTpPEHUS Aea.

HccnenoBaB cucteMy JOKa3aTeNbCTB IO J€JaM, BO3HUKAIOIIUM U3
TaMO>XEHHBIX TMPABOOTHOUICHHM, IUCCEPTAHTOM YCTAHOBJIEHO, YTO B CHCTEMY
OCHOBHBIX JOKAa3aTeIbCTB BXOJAT IMMChbMEHHBIE JOKa3aTelIbCTBA M OOBICHEHMS
JIMIL, YYaCTBYIOUIMX B JIEJI€, OCTAIBHBIE K€ JOKA3aTEJIbCTBA. BEIIECTBEHHBIE,
MOKAa3aHUs CBUJIETENEH, SKCIIEPTU3a TECHO B3aNMOCBSI3aHbl C TUCbMEHHBIMU U, KaK
MPaBUJIO, BBITEKAOT W3 MHCHBMEHHBIX, B COBOKYIIHOCTH K€ OHHU COCTAaBJISIIOT
CTPOWHYIO CHCTEMY CIIOCOOOB TIONMY4YEHUsI CBEIEeHMA O (HaKTax, HMEIOIINX
3HAYCHUE JJ1s1 TPABUIILHOTO PACCMOTPEHHUS JETa.

Bropas riaBa «(Oco0eHHOCTH [0KAa3aTeJbCTBEHHOM 1eATEJIbHOCTH IO
JeJiaM, BOBHUKAKIIMM M3 TAMOKEHHBIX NMPABOOTHOIIEHUII» COCTOUT U3 TPEX
naparpados.

B nepBoM maparpade «OcoOeHHOCTH TpeaMeTa AOKa3bIBaHHS MO JelaM,
BO3HHUKAIOIIMM M3 TaMOXXEHHBIX IPABOOTHOIICHUN» HCCIEIYyEeTCsS OCOOEHHOCTU
MpeaMeTa JOKa3bIBaHUS TAMOXKEHHBIX CIIOPOB.

[IpeameT mokas3bpiBaHMS BO BCEX JAEIax MMEET CBOM 0COOeHHOCTH. Hemoxoxu
HMCTOYHHMKH OMPEIECICHUS MPEeIMETa JTOKa3blBaHUs, & CaMO€ TJIaBHOE POJib CyJa U
CTENEHb €ro aKTUBHOCTH B COOMpPAHUU JOKA3aTeIbCTB, 00OCHOBHIBAIOIMINX (HaKThI
MpeaIMeTa JOKA3bIBAHUA.

Ucxons W3 TpaguUMOHHOTO TIOHMMAaHUs, aBTOP, HWCHOJb3Yyd MOHATHUS
npeaMeTa AokasbiBaHus, onpeneneHHele O.B. baynunbiv, A.®. KieliHmaHoM,
T.A. JlunyamBunu, W.B. PemernuxkoBoit, JLII. CwmbinuigeBsiv, M.K.
TpeymuukoBbiM, @.H. ®@arkymnunsiM, AJI. ryruneiv, K.C. IOgenbcoHoMm,
ONPENEIAECT, HCXOAd U3 XapakTepa pPACCMOTPEHUS TaMOXEHHOTO CIopa, B
peII0KEHHON aBTOpOoM Kiaccubukanuu (ocrapuBaHue AeicTBuii (0e3aericTBYs)

TaAMOXCHHBIX OpPraHoB, UX AOOJDKHOCTHBIX JIMII], OCIIapHBAHHC MMOCTAaHOBJICHUM O
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OPUBJICYCHUH K  aJMHHHUCTPATUBHOM  OTBETCTBEHHOCTH 32  HapyIICHHE
TAMOXXCHHBIX TMPABWJI), 4YTO TPEAMET JJOKa3bIBaHWsS HMEET JIBa HCTOYHHKA
dbopMuUpOBaHUS:

- OCHOBaHWsI 3asiBIIeHUS (TpeOOBaHMs) U BO3PAKEHHS ITPOTHB HETO;

- TUTIOTE3y W AMCIIO3UIMIO HOPMBI WM psifia HOPM MaTepHUajbHOIO MpaBa,
HOJUIeXKAIUX TPUMEHEHUIO.

[Tockonpky crnenu@uka TaMOXKEHHBIX CIIOPOB 3aKJIIOYAETCS B TOM, YTO
OCHOBaHMEM OOpAaIIeHUs B CYJ JUIsl Y4aCTHHUKOB TaMOYKEHHBIX MPABOOTHOILICHHIA
ABJIICTCS HApYyIIEHUWE WX MpPaB U 3aKOHHBIX HHTEPECOB JHOO HEBO3MOXKHOCTh
UCIIONIb30BAaHUsl TpaB, a TakXKe B CIydyae HapyIICHHs TaMOXEHHBIX MpPAaBHI U
IpolecCyabHBIX HOPM aJIMUHHCTPATUBHOTO MPOU3BOJCTBA, TaK HAa3bIBAEMOE
«OOBEKTHBHOE» COJEp)KAHUE 3asBIEHHOrO0 TpeOoBaHUs OydeT COCTaBIATh
OpeaMeT JIOKa3blBaHMSA, KpOME CIyyaeB, KOrJa MpeaMeT JI0Ka3bIBaHHA
pacimmpsercss 3a CuUeT OCHOBAaHMH BO3PAXEHUNW TaMOXEHHOTO OpraHa WM
Ha000poT. OUYeBUAHO, UTO B MPEAMET JOKa3bIBaHUS HE OYAYyT BXOIUTH T€ (PAKTHI
OCHOBaHMA TPeOOBaHUS M BO3PAKEHUI, KOTOpbIE HE MOJJIEKAT JOKA3bIBAHUIO —
oO11en3BeCTHbIC, OOCTOSITENLCTBA, YCTAHOBJICHHbBIE CYIACOHBIM TOCTAHOBJICHHUEM
(ct. 69,70AIIK P® u ct. 61T'TIK PD).

Jns  u3ydeHus OcCOOEHHOCTeM TpeaMera JOKa3bIBaHUS IO  JelaMm,
BO3HUKAIOIIMM W3 TaMO>XCHHBIX IMPaBOOTHOILIEHUI, MpoOBeneHa KiacCHUpUKalus
¢dakTOB mpenMera JOKa3bIBAaHHMS C IEIbl0 UX Oosiee TIyOOKOrO TO3HAHMS,
BBISICHEHHSI CrieUM(UKN U BBIPAOOTKHU MPABUJ paclpeneieHusi 00s13aHHOCTEN MO0
JI0Ka3bIBaHUIO.

ABTOpPOM TMpelIokKeHO CBOE JeneHHe (AaKTOB IMpeaMeTa JOKa3bIBaHUS IO
TaMOKEHHBIM CIIOPAM:

1) aAMUHUCTpATUBHBIC TPABOHAPYIICHHUS B OOJIACTH TaMOXXEHHOTO Jelia
(HapyIICHUS TAMOXKCHHBIX MTPaBUII);

2) neiictBue (Oe3neiicTBIE) TAMOKEHHBIX OPTraHOB M MX JOJDKHOCTHBIX JIHII
Opyd TPOBEACHUU TaMOKEHHOTO O(OpPMIICHHS WIM TaMOXEHHOTO KOHTPOJIA

TOBAPOB U TPAHCIIOPTHBIX CPEICTB.
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B pesynbraTte wuccrnenoBaHHs aBTOPOM  YCTAaHOBJIEHO, 4YTO MpeIMET
JI0Ka3bIBaHUS 110 Aeniam 00 ocniapuBaHiu (00’KaTOBAHKK) PEIICHUI TaMOXEHHOTO
opraHa O MPUBJICYEHUH K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH NPE/ICTABIIAET
co00il  COBOKYMHOCTH  (PaKTOB  MaTepuUajbHO-NIPABOBOTO  XapakTepa U
JI0Ka3aTeJIbCTBEHHBIX (DAKTOB, yCTAHABIMBAEMBIX CYJIOM, UMEIOIIUX 3HAYCHUE JJIS
PaBUIILHOTO pa3pelleHus Jena.

B pesynprate AeTanpHOrO W3Yy4YEHHMs YCTAHOBJIEHO, YTO B Jenax o0
OoCrHapuBaHUM pElIeHUs!, HCHOPMATUBHOI'O MPABOBOT0 aKTa TaMOXEHHOTO OpraHa
CyIl HE JIOJDKEH PacHIMpATh MPEAMET AOKa3bIBaHUs, CHOPMUPOBAHHBIN, UCXOAS U3
TpeOOBaHUIl 3asABUTENS U BO3PAXKEHHN TaMOXXEHHOTO OpraHa, KpOME CIy4aesB,
KOTI'/Ia 3asiBUTENIb YKAXKET B 3asBICHUM HE BCE (DAKTHI, ONpPEEICHHbIE TUIIOTE30M U
JUACTHO3UIIMEA COOTBETCTBYIOLIEH HOPMBI NpaBa, PETYJHUPYIOLIEW CIOPHBIE
PaBOOTHOIICHHUS.

Bo BTOpoM maparpage «OcoOeHHOCTH pacnpeeneHus 00s3aHHOCTEH Mo
JIOKa3bIBaHUIO MO JeJaM, BO3HUKAIOIIMM W3 TAaMOXCHHBIX IMPABOOTHOILICHUI»
JMCCEPTAHT MCCIENYEeT BOMPOC pachpeereHus 00s13aHHOCTEN MO J10KA3bIBAHUIO
MEXIy CTOPOHAMHM TPU PACCMOTPEHUH €N, BO3HHUKAIOUIMX M3 TaMO>KEHHBIX
MIPABOOTHOILICHUM.

[IpaBuna o pacnpeaesneHud OpeMEHU  JIOKa3bIBaAHHUS  PETYIHUPYIOT
IPOLECCYaJbHBIA BOMPOC O TOM, KTO JOJKEH MPEICTaBIATh JOKA3aTelbCTBa B
MOATBEPKIEHUE TOTO WM UHOTO (PaKkTa, U MaTEPUAIbHO-TIPABOBOM BOMPOC: B YbIO
MOJIb3Y pelIaeTcs JE0, €CIU HATMYhe Kakoro-muoo ¢akra He T0Ka3aHo.

Cr. 65 AIIK PO u 56 I'TIK P® ycranapnuBaroT mnpaBuia pacmpeeiaeHus
00s13aHHOCTEN MO JIOKa3bIBAHUIO TPATUIMOHHO: KAXKIbIM JOJIKEH JI0Ka3aTh Te
¢dakThl, Ha KOTOpBIE cchblaaerca. lIpu paccMoOTpeHHH €7, BO3HHKAIOUIMX M3
TaMOXEHHBIX  IMPABOOTHOIIEHUW, OyAeT JeHCTBOBAaThH JpYyroe IMpaBuio,
OTIPE/ICJICHHOE B 3aBUCUMOCTH OT KaTeropuu crnopa oo crarbsimu 189, 200ATIK
P®, 249TTIK P® mib6o ct. 210 AIIK P®. Ho oOumum st yKa3aHHBIX CTaTeH
SBJIIETCSl TPABUJIO, YCTaHABIMBAIOIIEE BO3JIOKEHUE OpEMEHU JO0Ka3bIBaHUSA

00CTOSITENBCTB JIeNla Ha TAMOKEHHBIN OpraH.
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PaccmotpeB ocobeHHOCTH pacTipeneneHus 00s3aHHOCTEHN 10 TOKAa3bIBAaHUIO,
B 3ABUCUMOCTH OT KaT€TOpHid 1€ BBISICHEHO CIIEAYIOLIEE.

B apbutpaxxHoMm npouecce pacnpeneneHue o0s3aHHOCTEHN M0 JOKa3bIBAHUIO
IpU PacCMOTPEHUHU el MO O0KAJTOBAaHUIO IMOCTAHOBICHHN O MPUBICYCHHH K
aIMUHHACTPATUBHOM  OTBETCTBEHHOCTH IMPAKTHMYECKH HE OTJIMYAaeTcs OT
YCTaHOBJIGHHOTO HAMH TIPU PACCMOTpPEHHMH 3asBiieHHi (kano0) 00 ocrnapuBaHHU
HEHOPMATHBHBIX IIPABOBBIX AKTOB TAMOYKEHHBIX OPraHOB, PELICHUW, NEUCTBHU
(Oe3meiicTBUS) TAMOKEHHOTO OpraHa, UX JODKHOCTHBIX JIUIL

- OpeMsa poka3biBaHuA (akTa, C KOTOPHIM CBSI3aHO BO3HMKHOBEHHE
aJIMUHHCTPATUBHON OTBETCTBEHHOCTH, JIEKUT HA TAMOKEHHOM OpraHe;

- OpeMsl JoKa3bIBaHUs MPABONPEIATCTBYIOMIETO (PaKkTa, ¢ KOTOPBIM CBs3aHA
HEBO3MOXKHOCTh ~ BO3HHKHOBEHHSI  aJMHUHUCTPATUBHONM  OTBETCTBEHHOCTHU
(orcyrcTBust  (akTta  cOBepIICHWs ~ MPaBOHAPYIICHWS, HAIWYHME  JIBIOT,
npedepeHnnii, KpaiHsis HEOOXOIMMOCTh, HEBMEHSIEMOCTh), BO3JAralTcs Ha
3asBUTEIIS;

- OpeMs JOKa3bpIBaHMsI MPaBONpPEKpAIAoMEro (akra, ¢ KOTOPbIM CBSI3aHO
NpeKpalleHue WM CMSITYeHHe aJMUHUCTPATHBHON OTBETCTBEHHOCTH (yIuiaTa
TaMO>KEHHBIX TUIaTeXel, MAITO3HAYNTEIbHOCTh TPABOHAPYIICHH) BO3IaracTcsl Ha
3asIBUTES,

- Opemsi noka3biBaHUSl (pakTa, KOTOPBHIA YyKa3aH B TIOCTAHOBJICHUH B
HOJITBEP>KICHUE HEBO3MOXHOCTH JIJISl 3asIBUTENSI IPUMEHUTD OJIArONPUATHYIO IS
Hero HopMy (0 JIbroTe, BBIUETE, YILIATe TAMOKEHHBIX ILIATEKEH, cTaTyce TOBapa u
T.I1.), BO3JIAraeTCsl HA TAMOXKEHHBIN OpTaH.

ABTOpPOM  BBIABISIIOTCS ~ HEKOTOpbIE  MPOOJEMBl  MPOLECCYAbHOM
JEeSITETLHOCTH TAMOYKEHHBIX OPTaHOB (B YACTHOCTH y4aCTHE TAMOXXEHHBIX OPTaHOB
B CyJax oOmeld IOpUCAMKIMM IpH O00KajJoBaHMM  (U3MYECKUMHU JIMIIAMHU
TIOCTAHOBIICHUH O TPHUBICYEHHH K aJIMHUHHCTPATUBHONH OTBETCTBEHHOCTH).
JluccepTaHTOM  JAenaeTcsl MPEAJIOKEHHE O HEOOXOAMMOCTH  YHU(DUKALUU
IPOLECCYaTIbHBIX HOPM, PETYIHPYIOIINX HOPSAAO0K CYAOIPOU3BOJICTBA O JeaM 00

aJIMUHUCTPATUBHBIX MPABOHAPYLIEHUSAX B CyAax OOMIEH IOPUCAMKIUH, ISl Yero
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npeanaraercss Beectu B I'TIK P® HOpmy aHanornuHyro copepskamencs B CT.CT.
202, 207 AIIK P® ycraHaBiauBarwIei, 4YTO YKa3aHHAs KaTeropus el
paccMarpuBaeTrcs 1Mo  OOIMM  MpaBWJiaM  HMCKOBOTO  IIPOU3BOJICTBA,
npexycMoTpeHHbIM KomekcoM, ¢ O0COOEHHOCTSIMHU, YCTaHOBJIEHHBIMHU TJIABOU
Konekca u denepaibHbIM 3aKOHOM 00 aAMUHUCTPATUBHBIX MPABOHAPYIICHUSX,
aM00 TPUHATHS OTICIBHOTO KOJIeKCa aJIMUHUCTPATUBHOIO CYJIONPOU3BOJICTBA.
JlaHHBIE BBIBOJ IOJATBEPKAAETCS MHOTOUHCIEHHON Cy1€0HOM MPAaKTUKOM.

Ha ocHoBanum aHayiv3a MpPaBONPUMEHUTETHLHON MPAKTUKUA apOUTPaAX]HBIX
CyIOB yCTaHOBJICHO, YTO OpeMs JOKa3biBaHWs (PAKTOB, TOCITYKHUBIIHX
OCHOBaHMEM [UIsl MPUHATUS HEHOPMATMBHOIO NPABOrO aKTa, pELIEHUs,
MOCTAaHOBJICHUSI TAMOXXEHHOTO OpraHa, He BCErjga JOJDKHO BO3JIaraTtbCid Ha
TaMOXEHHBIA OpPTaH, HECMOTPsSl Ha HOpMY cT. 65, 189 , 200, 21ATIK P®. dakTsi,
KOTOpbIE SBJISIIOTCS YCJIOBHSIMU TPUMEHEHHUs OJIarONpUATHBIX JI1 Yy4YacTHUKA
TAMOXXCHHBIX MPABOOTHOIICHUH HOPM (O JIbrOTax, BbIUETAX, OTCYTCTBUS BHHBI,
MaJIO3HAYUTEIIFHOCTh  TPAaBOHAPYIICHHS W T.I.), JOJDKHBI  JOKa3bIBATHCS
3asIBUTEJIEM, €CJIA PEIICHHE OCHOBAHO HAa UX OTPULIAHUH.

B Ttpersem mnaparpage «licnonp3oBaHue CIENUANbHBIX 3HAHUM B
JIOKa3bIBAHUM MO J€JaM, BO3HMKAIOIIMM M3 TaMOXKEHHBIX MPaBOOTHONICHUII»
MPOBOJUTCS JAETAIbHOE M3YyYEHHE TAaKOro BUJA CYJEOHOro q0Ka3aTelbCcTBa Kak
cyneOHast 3KCIepTH3a.

W3ywyass mpoleccyaidbHble OCOOCHHOCTHM  Cyle€OHOM  DIKCIEpPTH3bl B
apOUTPaXKHOM TPOIECCE aBTOPOM OMNPENENSETCS, YTO PEe3ynbTaThl CyacOHOU
OKCIEPTU3bl  3AKPEIUIAIOTCS B 3aKIIOYEHUM JKCIepTa, O(QOpPMIIEHHOM B
cooTBeTcTBUU € TpeboBanusiMmu cT. 86 AIIK P®. 3akmoueHuwe sKcrnepra B
cooTBeTcTBUH € 4. 2 cT. 64 AIIK P® npencrapnsier coboit cBeneHust o Qaxrax,
colepxainiyecss B BbIBOJAX OJKCIEpPTa, HA3HAYEHHOTO apOUTPaXKHBIM CYAOM,
CIACNaHHbIE B  XOJ€  HUCCJEJOBAaHMS, TMPOBEACHHOIO C  COOJIOJECHUEM
IpolLecCyalbHbIX HOPM MO BOMNPOCaM, MOCTaBIEHHBIM apOUTpakHbIM cyaoMm. C
y4eToM O00OOIIEHUS 3aKOHOJATENbHBIX HOPM W  3aKJIIOYEHUH  YYEHbIX-

MPOLECCYaTUCTOB JTUCCEPTaHT (POPMHUPYET MOHATHE «cyAeOHas SKCIepTH3a B
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apOUTpaXHOM M TPAKIAHCKOM IPOIIECCe», KaK HAa3HAYCHHOE OMPEeIICHUEM CY/Ia,
IIPOBOJIMMOE C MIPUMEHEHUEM CIIeUANIbHBIX 3HAHUW U coOmoaerrnemM HopMm ATIK
P® u I'TIK P® wucciaegoBaHue OMNpPENEICHHOTO O0BEKTa C IENbI0 TMOJTYYEHUS
HOBOTO 3HaHUA 00 ATOM 00BEKTE, 3a)MKCHPOBAHHOTO B 3aKJIFOYCHHUH dKcrepTa. B
to ke Bpems AIIK P® mnpsmo He mpeaycMaTpuBaeT B OTHAEJBHBIX CIydasX
UCIIOJIb30BAHUE CHEIUATIbHBIX 3HAHWM BHE CBSI3M C MPOBEACHHEM CYIeOHOU
sKkcrepTu3bl. OTHAKO B HEKOTOPBIX CIIy4asx O€3 MPUBJICUCHHS JUIl, 00IaTar0IIIX
CHEUUAJbHBIMU 3HAHUSMH, - CHEHUATUCTOB JJI OKa3aHWs apOUTPAKHOMY CYAY
TEXHUYECKOM MOMOIIM HE MOTYT OBITh BBITIOJTHEHBI MPOIIECCYabHBIE TCUCTBUS.

[anee JIACCEPTAHTOM MIPOBOJIATCS CPaBHUTEIIBHOE W3y4YECHUE
MPOILIECCYANIBHOTO TIOJIOKEHHUS CIIEIUAINCTa B TPAXKIAHCKOM M YTOJOBHOM
CYZIOITPOU3BOICTBE U MOJIOKEHHSI SKCIIEPTA B apOUTPAKHOM CYIOMTPOU3BOICTRBE.

PaccmarpuBas coOTHOWIEHHME CHENMANUCTAa C 3KCIEPTOM, AUCCEPTAHT
UCXOJUT M3 TOrO, YTO OHU TMPUBJICKAIOTCA B TPaXJAAHCKOE U apOUTpaKHOE
CYZIOMTPOU3BOCTBO, KOTJa HEOOXOAMMO NMPUMEHEHHE CHCIUANTbHBIX 3HAHW. B
OTJIMYME OT IKCHEPTA CIEHHAINCT HE JI€JIaeT BIBOJOB, ITOJYUYECHHBIX B PE3YJIbTATE
WCCJICIOBaHMsI, TaK KaK CyJ HE CTaBUT TMepe] HUM BOIPOCH], TPeOyromue
MPOBEAECHUs HCCienoBaHUsA. KpoMe TOro oTivuMs NpOSABISIIOTCS B Pa3HOM
IIPAaBOBOM  3HAQYEHUU  pPE3yJIbTAaTOB  JESITEIBHOCTH;  PA3JUYHOTO  Kpyra
MpOIeCCYalbHBIX TPaB W OO0S3aHHOCTEH. OTO0 HEe yMalsieT 3HauyeHHE
KOHCYJIbTAallMil CIEHUANIMCTA 10 CPABHEHUIO C 3aKJI0YeHHEM 3kcrepra. C yueroM
ATOT0, BO3HHKAET HeoOxomuMocTh BBoAa B AITK P® takoro yyacTHuka mporiecca
Kak crenuanuct. Kpome Toro, TpeOyeT YSICHEHHS MPOIEeCCYalbHBIM acHeKT
3aKpEIUICHUS] KOHCYJIbTAUN CIIEIIMAINCTa B FPaXKIaHCKOM IPOLECCE.

BrIx0/10M U3 CIIOKUBIIEHCS CUTyariii MOTJI0 ObI cTaTh ykazanue B [ TIK PO
B KauyeCTBE CPEIACTB JOKA3bIBaHUSI <«HMHBIX JOKYMEHTOB W MAaTEpUAIOB», K
KOTOPBIM, B YaCTHOCTH, MOKHO OTHECTH U KOHCYJIbTAllUW CHELUAIUCTA, a TaKKe
BBEJIICHHEM B apOUTPAXKHBIA TPOIECC CHEIUANNCTa, C 3aKPEIUICHHEM ero
MIPAaBOBOI0 CTaTyca, MOPSJAKA W OCHOBAHUS  IPUBIICUYCHUS U AECATEIbHOCTH

CHEIMAIMCTOB  JUJISl Jayd KOHCYJbTAllMM apOUTpaXHOMY CyAy U OKa3aHUs
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TEXHUYECKOU MTOMOIIH ITPU OCYLIECTBICHUH MPOLECCYATbHBIX JEUCTBHUM, U BBECTH
B KaU€CTBE JI0KA3aTEIbCTBA KOHCYJIBTALUIO CIEUAINCTA, & UMEHHO:

- IpaBa U 00sI3aHHOCTH CIEIUAINCTA;

- IOPSA0OK U OCHOBAHUS 3asiBJIEHUS OTBOJIA U 3asIBJIEHUSI CAMOOTBO/A,;

- (hopMbI nperoCcTaBICHUS KOHCYJIbTALUN CyaY;

- 3aKpEINuTh MPABOBOW CTAaTyC KOHCYJIbTAIMN CIENUAIUCTa KaK CpPEeACTBa
JIOKa3bIBAHMS;

- MEPBI OTBETCTBEHHOCTH, IPUMEHSEMBIE K CIIEUAIIMCTY 3a HESIBKY B CY/I, 3a
Jady  3aBE€JOMO  JIO)KHOW  KOHCYJbTallMM WM OKa3aHUs  3aBEJOMO
HEKBATH(PUITUPOBAHHOW TEXHUYECKOM TTOMOIIIH;

- IOPAJIOK U pa3Mep BbIIIAThl BO3HATPAXKACHUS CIIELIMATNCTAM.

B 3ak/Il04eHMH KpaTKO W3JI0KEHBI UTOTH JHCCEPTALMOHHOIO MCCIEI0BAHUS

B BHUJE HAy4YHbIX M MPAKTUYECKUX BBIBOJAOB M TMPEIJIOKEHHUM, a Takke
NPEVIOKEHNUST 10 COBEPUICHCTBOBAHUIO 3aKOHOJATENIBCTBA W IPAKTUKH €r0
NPUMEHEHUS, peann3alusi KOTOPbIX, KaK HAJIeeTcs aBTOp, MO3BOJMUT MOBBICUTH
3¢ (HEeKTUBHOCTD Cy/1e0HOM NESITENBHOCTU MO Pa3pelIeHUIO 1€, BOSHUKAIOIIUX U3
TaMOXEHHBIX TPABOOTHOLICHH.
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