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OBIIASA XAPAKTEPUCTHUKA PABOTBI

AKTYyaJIbHOCTh TeMbl HccJenoBaHusi. ExenHEeBHO B  Hamied CcTpaHe
MOAMUCHIBAETCS O0jiee D MJIH. pPa3MUYHBIX XO3SIMCTBEHHBIX JOTOBOPOB. TakOBbHI JUIIbL
NpUOJIU3UTEIbHBIE JaHHBIE, MOJYYEHHBIE COLUOJOraMu. beccrnopHo, 4TO MpU TakoM
pPa3BUTUU YKOHOMUYECKOU JESITEILHOCTH BeChbMa BaKHO, YTOOBI CIIOpHI B cpepe OusHeca
paspeiiagnuch B BO3MOXKHO 00Jiee KOPOTKHE CPOKH.

SnapoM Bcell CHCTEMBI pa3pelleHus MPaBOBBIX CHOPOB, BO3HUKAIOIMIUX B cdepe
MpEANPUHNUMATETLCKOW M HWHOW JKOHOMHYECKOH MESITEIIBHOCTH, OCTaeTCs CcyaeOHas
dbopMa 3amUTHl HAPYIICHHBIX WM OCHAPHBAEMBIX TPAB WM OXPAHSEMBIX 3aKOHOM
UHTEpECOB. B TO ke Bpems, kak oOpaTui BHUMaHHE B OJTHOM M3 CBOUX BBICTYIUICHUU
[Ipesunent Poccun B.B. [lyTrH, 04€BUIHO, YTO KOJUYECTBO JIEJ IO MEPE POCTA JOBEPHUS
K CyAy YyBEIMYMBAETCsA, W OyAeT yBEIWYUBATHCSI. B CBSA3M ¢ 3TUM HAJA0 BCEMEPHO
pa3BUBaTh METO/BI, IIUPOKO 3aPEKOMEHIOBABIINE ceOsl B MUpE: J0Cyae0HOE U CyaeOHOe
YpEryJUpOBaHUE CIOPOB MOCPEACTBOM MEPETOBOPOB U MUPOBBIX COTJIAIICHUM, a TaKKe
QIbTEPHATUBHBIE CIOCOOBI pa3pelieHuss KOH(DIUKTOB C TMOMOIIBIOD TPETEHCKOTO
pas6uparebcTBa’.

HeobxomumocTs  BHEApEeHHUS  BHECYACOHBIX W JIOCYIEOHBIX  CIOCOOOB
YpEryJUpOBaHUs CIOPOB KaK CPEICTBO JOCTHIKEHHUS LEJed W pelieHus 3ajad 1o
COBEPILICHCTBOBAHUIO CYI0YCTPONCTBA U CYAONPOU3BOJICTBA CTAJIa OJJHUM U3 OCHOBHBIX
HarnpaBienuii Konneniuu denepanpHoil 1eeBOi mporpammbl  «Pa3Butne cyneOHON
cucteMmbl Poccnm» Ha 2007-201]r0/:u>12.

JleiicTBuTeNbHO, cyneOHas 3ammTa, Oyaydd YHUBEpPCAIBHOW (OPMOI 3amuThI
npaB, HE JOJDKHA OBITh MPABOBOW IMaHANEel OT JOOBIX IOPUAMYECKHX MPOOIIEM.
Ontumm3anus MeXaHu3Ma CyaeOHOM H aJbTEpHATHBHBIX (OpM 3alMTHl TIpaB U
3aKOHHBIX HHTEPECOB CYOBEKTOB YKOHOMUYECKON JAEATEILHOCTH JIOJITOE BPEMsI OCTaeTCs
OJIHOM M3 CaMbIX JUCKYCCHOHHBIX MPOOJIEM B IOPUINYECKOM HAaYyKe.

Jo 1995 r. enAWHCTBEHHBIM CPEJACTBOM YMEHBIIEHUS KOJIWYECTBA JEI,
paccMaTpuBaeMbIX apOUTPAXKHBIM CYAOM, BBICTYINAJd OJWMH W3 BHUIOB JOCYIEOHOTO
YPETYJUPOBAHUSA CHOPOB — TIPETEH3UOHHOE TNPOHU3BOJICTBO, KOTOPOE  SABISETCS
TPAIULIMOHHBIM Il POCCUMCKOTro mpaBa. OJHAKO JKOHOMHYECKHE M IPABOBBIC
W3MEHEHUs, Mpou3oleaue B Poccuu B mocieHue AeCSITHICTHs, TPEOYIOT aganTaiuu
YKa3aHHOTO CPEACTBA K MPOLECCY PETYIUPOBAHUS COBPEMEHHBIX I'PaXKAaHCKO-TIPABOBBIX
Y MHBIX OOIIECTBEHHBIX OTHOIIEHUH, B YACTHOCTHU B IyOJIMYHO-TIPABOBOM cdepe.

JlocyneOHOe yperynupoBaHHe KaK MOIIHEWINee MPEBEHTUBHOE CPEICTBO TECHO
CBs3aHO C A(P(PEKTHBHOCTHIO 3alIUTHI HAPYIICHHBIX IpaB, MOCKOJBKY BPEMEHHOU
bakTop, KOTOpPHIA SBISETCS OJHUM M3 TEPBOOUYEPEIHBIX B JACATEIBHOCTH CyOBEKTOB

! Cm.: Berymurensroe cioo Ipesunenta Poccmiickoii ®eneparmn B.B. Ilytuna Ha VI BeepoccmiickoM chesze
cyzaeii: Matepuainsl VI Beepoccniickoro cbesna cyneit (30 Hostopst — 2 nexabpst 2004r.) // Bectauk BAC P®. 2005.
Ne 1.C. 6.

2 Cwm.: Pacniopsukenne IlpasutensctBa P® or 4 asrycra 2006 . Ne 1082p «O6 yrBepxaeHnn KoHuemMmum
(enepanbHO 1ie1eBOM nporpaMmel «Pa3Buthe cyne6Ho# cucteMsl Poccum» Ha 2007-201Iroasr [WWW-10KyMEHT]
/I http:/lwww.garant.ru/hview.php?ssid=32&pid=83&dt=federal
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NpeaNPUHUMATEIBCKOM U MHOM SKOHOMHUYECKOU AESTeNIbHOCTH, HaJUIeKaIUM 00pa3zoM
rapaHTUPOBATHCS TOCYJIAPCTBOM HE MOXKET. B TO e BpemMsi MHCTUTYT J0CYAeOHOro
YperyJIupoBaHMsl CHOPOB JOJKEH HE TOJIbKO OOecreduBaTh AMCIO3UTHBHBIE IpaBa
CHOPSAIIUX CTOPOH IO YPETyJIUPOBAHUIO KOH(IJIMKTa, HO WM TIPECEeKaTh HETaTHBHBIC
TEHJICHIIUM TI0 HAPYIICHWIO HUMIEPATUBHBIX NPEANHCAHUN 3aKOHAa B SKOHOMHUYECKOU
cepe.

BrleckazanHoe BbI3bIBAE€T HEOOXOAMMOCTb BCECTOPOHHEIO HAYYHOIO M3y4YeHUs
JOCYIeOHOTO  yperyliMupoBaHUsl CIOPOB KaK KOMIUIEKCHOTO IPAaBOBOTO HWHCTUTYTA
poccuiickoro npasa. TeopeTndeckas ¥ IpakTHUECKasi 3HaUUMOCTb MPOOJIeM, CBA3aHHBIX C
peanuzanueil HopM JOCY/eOHOIO YPEryJaupoBaHUs B IpPaKTUKE apOUTPaKHBIX CY/IOB, B
COYETAaHMM C UX HAy4YHOW MAaJOM3yYEHHOCTHIO B IIOJHOM Mepe MOITBEPKIAIOT
AKTyaJIbHOCTh BEIOPAHHOM TEMbI TUCCEPTALIMOHHOTO UCCIEAOBAHUSI.

CreneHb Hay4YHOl Ppa3padOTAHHOCTH TeMbl HCCJAEI0BAHUA. 3HAYUMOCTh
KOMIUIEKCHOTO HCCJEeJ0BaHUA JOCYAeOHOTO YperyjldpoBaHHUs CIOpoB B cdepe
HPKOHOMHUYECKON  JESATENIBHOCTH  OOBSACHAETCA  OTCYTCTBHEM B  COBPEMEHHOM
IPaBOBEICHUN (PYHIAMEHTAIBHBIX HAYYHBIX TPYAOB MO JaHHOW Teme. [IpoGimemam
MPETEH3MOHHOTO  MPOM3BOJICTBA  KaK  TPAJUUIMOHHOTO  BHJAa  JOCYJIeOHOro
yperyaupoBaHusi ObUTH TOCBSIIEHBI CTAaThH, pa3/ieibl HAYYHBIX TPYIOB U MOHOTpaduu
T.E. Ao6osoii, B.Il. Bonoxanuna, P.®. Kammucrpatosoit, M.U. Kneannposa, H.U.
Kneiin, A.H. Koxyxaps, C.B. KypsieBa, ®@.X. Jlubepmana, B.B. Hounxkoii, M.C.
®anbKOBUYA U HEKOTOPBIX JPYTUX aBTOPOB.

PaGoTel Ha3BaHHBIX YUYEHBIX BHECIU ONPEACICHHYIO SICHOCTH B MpoOJIeMy
MPETEH3MOHHOTO TOPAJKA YPETYJIUPOBAHUS XO3SMCTBEHHBIX CIIOPOB, HO oOpallaer Ha
ce0st BHUMaHHE TOT (aKT, YTO JAHHBIC HCCIEAOBAHUS MPUIILIUCH HA COBETCKUU MEPUO.T
Pa3BUTHSI SKOHOMMKH U MPaBa, KOrja MPeTeH3MOHHBINA MOPSA0K HOCHI BCEOOBEMITIOIINMA
nocyAeOHbIN XapakTep.

B Hacrosimee Bpemsi OONBIIMHCTBO paloT JMOO0 OYepyeHbl paMKaMU Hay4YHBIX
cTarei, 1100 HOCAT Y3KOCIEIMAIM3UPOBAHHBIN XapakTep (B 4aCTHOCTH, KaHIUIAaTCKas
muccepranuss A.M. Hexopommx, 2004 r.). Tlpu 3ToM TeMaTWKa COBPEMEHHBIX
UCCJIEAOBAaHUN OrpaHUYMBACTCS, KaK IMPaBWIO, PACCMOTPEHHUEM MPETEH3UOHHOTO
MIPOM3BOJICTBA KAK YCIOBUS peaau3alliy MpaBa Ha CyJeOHYIO 3allUTy.

JlocyneOHbII MOPAIOK YPEeryJIUupOBaHUSI SKOHOMHUYECKUX CIOPOB, BO3HUKAIOIIMX
U3 MyOJMYHBIX  MPaBOOTHOIICHUW, OTJIMYAIOUIMIICS, TpEXIe BCero, CBOeH
3aKOHOJIaTE€JIbHOM HOBHU3HOMW, OCTA€TCS MPAKTUYECKH HEU3YUYECHHBIM B MPOLECCYATBHOU
HayKe.

Henocrarouno wucciieqoBanbl W TOHATHE JOCYAEOHOTO TOpsSAKAa Kak oOmmen
IIPaBOBOM KaTE€ropuH, €ro CyIIHOCTb, CUCTEMAa U MECTO B MEXaHM3ME 3alllUThl IIPaB U
3aKOHHBIX HHTepecoB. He Hanum eme JOKHOTO OCBEUIEHUS B IOPHUIMYECKOU
JUTepaType MpolleccyaabHble BOMPOCHl AOCYACOHOTO MOpsiiKa yperyJupoBaHHs CHopa:
YCTAHOBJICHUE KPUTEPUEB €ro COONIOJEHUS W MNPUMEHEHUE apOUTPakKHBIM CYAOM
MPOLIECCYANIbHBIX TOCIEICTBUM, MPEAYCMOTPEHHBIX ApPOUTPAX]HBIM MPOLIECCYaTbHBIM
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kogekcoM Poccuiickoit @enepanuu (manee — AIIK P®), B cBs3u ¢ HECOOIIOACHHEM
TaKoro MopsiJIKa.

H3MeHeHre HOPMATUBHOTO COJIEPXKAHUS J0CYIeOHOr0 MOpsAIKa YpEeryIupoBaHUs
SKOHOMMYECKHX CIOpPOB B cBs3U ¢ BeTymieHueM B cuiny AIIK P® u npunstueM HoBOMI
penakuuu HamoroBoro komekca Poccuiickoit ®enepanmu (manee — HK P®)  Bo
B3aUMOCBSI3M C HAKOIUIGHHBIM TEOPETHYECKHM ONBITOM TpeOyeT HE TOJNBKO
KOMIUIEKCHOTO TEOPETHYECKOr0 HM3YYEHMsI JOCYIAEOHOr0 yperyjaupoBaHHs, HO U €ro
aHaJIu3a C MO3UIUHI IOPUINIECKON TEXHUKH.

Hean " 3a1a4u AMCCEPTALUOHHOIO HCCJICIOBAHUS. Hensamu
JUCCEPTALlMOHHOTO HCCJIEI0BAaHUS SIBIISIOTCS. KOMIUIEKCHOE M BCECTOPOHHEE M3YyYEHHE
I0CyIeOHOTO YPEryJaupoBaHUs CHOPOB B cdepe SKOHOMUYECKOW EATEIBHOCTH BO
B3aMMOCBSI3U C apOUTPAXKHBIM IPOLECCOM; CHUCTEMHBIN aHalW3 JEHCTBYIOLIETO
3aKOHOJATENIbCTBA, PETJIAMEHTUPYIOMIETO JOCYACOHBINH MOPSIOK  ypPEeryJIupOBaHUs
PKOHOMHYECKHX  CIOpPOB,  BBITEKAIOUIMX W3  TPAKIAHCKUX M MYOJIMYHBIX
MPABOOTHOIIIEHUH; BBHISIBIIEHUE MPOOJIEMHBIX ACTIEKTOB JI0CY/€OHOT0 YperyJIupoBaHUs U
TEOpEeTHYECKOe 000CHOBAaHUE MYTEH U CIOCOO0B UX peOopMHUPOBAHHS.

JU1st TOCTUKEHUS YKa3aHHBIX 1ieJIel ObLIN OIpe/IeICHbI cJIeyoIue 3aAa4u:

- HCCJENOBaTh IMPAaBOBYIO MPHUPOAY M MECTO JOCYAEOHOrO YperyJIupoBaHUs
HKOHOMHUYECKHUX CIIOPOB B CUCTEME (POPM 3alUTHI MTPaB ¥ 3aKOHHBIX HHTEPECOB;

- MPOAHAJU3UPOBATH COLMAIBHYK) 3HAYMMOCTb, XapaKTepHbIE 4YEPThl U
MO3UTUBHOE BIUSHUE JOCYJEOHOr0 YpEeryjaupoBaHus Ha OOILIECTBEHHBIE MPOLECCHI,
obecnieuenue 3 (HEeKTUBHOCTH SIKOHOMUYECKOTO MTPABOCY NS,

- OIIPENETUTh COOTHOIIEHHUE JOCYJEOHOr0 YPETryIMpPOBAaHUS U aJbTEPHATUBHBIX
croco00B pa3pelleHust ClIOpPOB;

- TIPOBECTH KJIACCU(PUKALUIO J0CYAeOHOTO YpEryJupoBaHHs B COBPEMEHHOM
POCCUICKOM 3aKOHOJATEIbCTBE;

- J1aTh XapaKTEPUCTUKY MPETEH3MOHHOIO MOPSAIKA YPETYIUPOBaHUS IPAKIAHCKO-
IOPaBOBBIX CIIOPOB W  JOCYAEOHOTO  yperyiupoBaHusi B cdepe  MyOJUUIHBIX
MIPABOOTHOIIEHUH UCXOS U3 UX crienu(PUKU 1 0COOCHHOCTEH;

- YCTAaHOBHTH B3aWMOCBS3b JOCYHeOHON W cyneOHOM (opM 3ammTHl TMpaBa
CyOBEKTOB IPEINPUHUMATENIBCKON e TENbHOCTH,;

- BBIIBUTh MaTe€pUalbHbIE U MPOILIECCYalbHbIE KPUTEPUU JOCYJIEOHOrO MOpsiaKa
yperyJIupoBaHUsl CIIOPOB KaK YCIIOBUS pealin3alliy MpaBa Ha Cy1eOHYI0 3alUTYy;

- IpPOAHAIM3UPOBATH IPOLECCYANIbHBIE IOCIEICTBUS HAPYIIEHUS A0CYAeOHOTO
HOpsAKA IPH PACCMOTPEHUHU U pa3pelIeHu e apOuTpaKHBIMHU CYIaMH;

- ONpEeNenuTh NpaBOBbIE cpeAcTBa oOecnedeHus apOUTPaKHBIM  CYIOM
HaJJIeXKAlIe pealu3allid MpaB W MCHOJHEHUS OO0S3aHHOCTEH MO COOIIOACHUIO
oCyAeOHOro MopsJIKa;

- BBISIBUTH OCHOBHBIE TIPOOJIEMBI, NPEMSATCTBYIOIINE MPEUMYIIECTBEHHOMY
NPUMEHEHHUIO TOCYACOHOTO MOpSAAKa, W TEHACHLIWU PA3BUTUS JaHHOW (DOPMBI 3aIIUTHI
npasa B Poccuu;
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- chopMynupoBaTh MPEIJIOKECHHS MO COBEPIICHCTBOBAHUIO 3aKOHOJATEILCTBA U
MPAKTUKHU pPeaU3allii TOCYAeOHOTO MOPSAAKa YPEeTYIUPOBaHUS SKOHOMUYECKUX CTIOPOB.

O0beKTOM HCCIeI0BAHUA BBICTYNAIOT OOIECTBEHHBIE OTHOIICHHS B cdepe
JOCY/IeOHOTO yperyJMpOBaHMsI TPABOBBIX CIOPOB, CBS3aHHBIX C OCYIIECTBIECHUEM
MPEANPUHUMATEIIBCKOM U MHOM AKOHOMHYECKOW NESTEIbHOCTH, B HMX B3aHMMOCBSA3U C
MEXaHH3MOM PACCMOTPEHHUS U Pa3pEIICHUS JIeN B ApOUTPAXKHBIX CyJax.

IIpeaMeToM HcCaeq0BAHUS SBIISIIOTCS HOPMBI apOUTPaKHOTO MPOIECCYATBHOTO
3aKOHOJIaTEJIbCTBA M PA3JIUYHBIX OTpaciell MaTEpUaIbHOTO MPaBa, PErJIaMEHTUPYIOIINE
JOCY/IeOHBIN TIOPSIIOK YPEeTYJIMPOBAaHMS TPABOBBIX CIIOPOB; OOIIETEOPETHUYECKUE H
oTpacieBble pabOTHl yUYEHBIX TI0 HCCIEAyeMO mpoOneMaruke; OQHUIHAIbHOE
TOJIKOBAHHE HOPM TpaBa BBICIIMMH CYJCOHBIMU OpPTaHAMHU M MPAKTHKA apOUTPaXKHBIX
CynoB (OmyOJuKOBaHHAS M HEOIyOJUKOBAHHAS).

Teopernueckoid 0a30i McCCIAeAOBAHMS CIIY)KaT HAy4dHbIE TPYJbl MPABOBEIOB
pa3IMuYHbIX oOO0nacTedl 3HaHWM, B TOW WJIM WHOW Mepe IOCBAIICHHBIC BBIOPAaHHOM
TeMaTtuke. lcciaenoBaTenbCKyl0 OCHOBY JMCCEPTAIIMOHHOW PabOThl COCTABWIIM TPYIBI
YUEHBIX-TIPOLIECCYATUCTOB  pa3iMyHbIX HUcTopmueckux mnepuonoB. T.E. AGosoi,
B.C. Anoxuna, H.T. Apanosa, B.B. byrnera, E.B. BacrskoBckoro, A.Il. Bepumnuna,
B.B. Burpsnckoro, B.Il. Bonoxanuna, JI.A. I'pocs, P.E. I'ykacsana, M.A. T'ypBuua,
A.A. Jlob6poBonbckoro, C.JI. J[lertsapesa, II.®. Enuceitkuna, [.A. JKununa,
C.A. UBanogoii, P.®. Kajumuctparosoii, M.1. Kneanaposa, H.C. Kineitn, A.H. Koxyxaps,
[LIT. Komecora, ILII. Komuccapora, C.B. Kypsuiea, &.X. Jlubepmana,
M.I. Maruesckoro, A.A. MenpHukoBa, A.M. Hexopomux, B.B. Hosuixoi,
E.N. Hoceipeoit, IJI. Ocokunoit, C.M. IleneBuna, E.I". Ilymxkaps, N.B. PemernukoBoit,
M.A. Poxxosoir, M.K. TpeymnukoBa, M.C. ®anpkoBuua, .O. dapxrauHosa,
[I.M. ®ununnosa, J.A. ®@ypcoBa, A.B. [uxouxoro, J.M. YHeuwora, M.C. IllakapsH,
B.®. SxoBnesa, B.B. fpkoBa, B ToM uuciie ucciaeqoBaHus npeacraBurenein CaparoBckoi
HAyYHOM IIKOJBI TpaKJaHCKOro © apouTpaxHoro mnporecca: C.®. Adanacwena,
M.A. Bukyr, T.A. I'puropnesoii, .M. 3aiineBa, A.WU. 3aiineBa, H.B. Ky3Hneuosa,
T.A. CaBenbeBOi U APYTUX.

Xapaktep pabOThl TPEIOTPENCIUI TaKKe HEOOXOMUMOCTh OOpaiieHus K
MoOHOTpaduueckoi tureparype mo obiei reopun npasa (C.C. Anexcees, M.U. BaiituH,
B.M. Toiiman, H.C. Maneun, T.H. Paapko), dunocopckum Tpymam Hu
SHITUKJIONEANYCCKUM CBEICHHSIM.

B Hayunyro 0a3y wucciienoBaHHsS BOIUIM TakXe padOThl Y4YEHBIX B 001acTH
rpaXXJaHCKOro M mnpeanpuHumarenbckoro mnpasa — lO.0. bacuna, B.II. I'pubanosa,
A.1O. Kabankuna, 10.X. KanmeikoBa, J[.M. Meiiepa, O.H. Caaguxosa, A.Il. Cepreesa,
B.A. Tapxoga, FO.K. Toncroro, C.A. Xoxinosa, 3.1. [{pi0ynenko, A.M. DpaeneBcKoro.

Psan BBIBOIOB aBTOpa OCHOBaH Ha TEOPETHMUECKUX pa3paboTkax B cdepe
anmunuctparuBHoro (JI.H. Baxpax, E.b. Jlymapes, H.Il. Mpimises, M.B. Ilanosa,
I'N. TTerpos, H.I'. Canumiera, F0.H. Crapuinos) u Hanorosoro (B. I'yaeim, O.B. VBanoBa,
B. JlazapeBa, H.K. Haposnukxos, I'.B. IlerpoBa, B.A. PribakoB, A. Capkucosna,
B.B. Crpenbauxos, 10.B. TpyHueBckuit) orpacieii nmpasa.
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MeTtogooruueckas ocCHoBa ucciaeaoBanms. [Ipy Hanucanum auccepTamoOHHON
paboThl ISl TOCTHXKEHUS €€ IieJied UM pelIeHUs] MOCTaBJIEHHBIX 3a]a4 MCIOJIb30BAIUCH
oOlIeHayYyHbI METOJ JAMANEeKTUYECKOro MaTepuajn3Ma, a TakkKe paszlinyHble
CHeIUaNbHbIE OOIIEHAyYHbIE WM YaCTHONPABOBBIE METOIBI: (HOPMATBHO-TOTUYECKUN
METOJlT TOJKOBaHUS IIpaBa, HOPMATHBHO-IOPUIUYECKUH, CpPaBHUTEIHHO-TIPABOBOA,
dbparMeHTapHBI UCTOPUYECKUIN, METOJ aHAM3a CTATUCTHUYECKUX TaHHBIX M CyAcOHOM
CTaTUCTUKH, JIOTUYECKUE METOJbl THUIIOTe3, AaHAJOTWM, aHalIM3a M CHUHTE3a, METOJ
0000111eHUs, a0CTparupoBaHUs W MPOTHO3ZUPOBAHUS.

HopmaTtuBHasi u 3MnupuYeckasi OCHOBa mHcciaegoBanus. Vcxoanoie
MOJIOXKEHUSI TUCCePTAIINU C(HOPMUPOBAHBI HA OCHOBE M3Y4YEHUS OOIMMPHON HOPMATHBHO-
npaBoBoi 0a3bl, B koTOpyto BxoasiT: Koncturymus P®, peiicTByroiiee apOUTpakHOE
npoleccyalibHOe, TPAKIAHCKOE, HAJIOTOBOE, TaMOXKEHHOE 3aKOHOJATEIbCTBO W HWHBIC
HOPMATUBHBIE UCTOYHUKH POCCHIICKOTO MpaBa B YacTH pErjaMeHTAallMM OTHOIICHUH,
CBSI3aHHBIX C MPEIMETOM HACTOSIIETO UCCIEIOBAHMUS.

B  KoHTekcTe UCTOPUKO-TIPAaBOBOI'O TIeHE3Mca MPETEH3MOHHOTO  MOpsIKa
yperyJupOBaHMsl SKOHOMHUYECKHMX CIIOPOB HCCICOBAaHBI paHEe JCWCTBOBABIIHE
npaBoBbie akTel CCCP u PCOCP.

OMITUPUYIECKON OCHOBOW MPOBEJICHHOTO HCCIEIOBAHMS BBICTYMAIOT TTOMHMO
ormyOiuKoBaHHBIX JokyMeHTOB Koncturynuonnoro Cyna P®, Beicuiero ApOuTpaskHOro
Cyna PO nannble, NOJy4YeHHBIE B PE3yJbTaTe U3YUYECHUS M COIMOCTABJICHUS] B KOHTEKCTE
HacTosmed paboOThl MPaKTUKU  (eAepalabHbIX apOUTPaXHBIX CYJOB  OKpPYIOB,
apoutpaxknoro cyna CaparoBckoit oomactu 3a 2002-2006T.

DOMITUPUYECKYI0 OCHOBY HCCIIEIOBAHUS COCTABUIIM TaKXke O(PHUIIMAIbHBIC JaHHBIC
cyneOHO# cTaTHCTUKH PabOTBl apOUTpakHBIX cyaoB P®, maTepuansl BBICTYIICHHN
npencenarens BAC P®, a taxxke nonoxxenus: Konuenuuu pa3BuTusi aIMUHUCTPATUBHON
pedopmer B Poccun B 2006-2008rr. u penepanbHoii 11e1eBOi nporpammel «Pa3Burtue
cynebnoi cucremsl Poccun» na 2007-201Irr.

Hayuynasi HOBU3HA JUCCEPTAIMH OMPEACIACTCS TEM, YTO aBTOPOM IPOBEICHO
KOMIUIEKCHOE UCCIIeIOBaHUE MPOOIIEM TOCYIeOHOTO yperyIupOBaHUs MTPABOBBIX CIIOPOB
B chepe HOKOHOMHYECKOW NEATETLHOCTH BO B3aWUMOCBS3M C  apOUTPakKHBIM
npoueccyanbHbiM  mpaBoM. Hacrosimas pabGoTta mpenctaBisieT  co0oil  mepBoe
MOHOIparuecKoe HUCClIeI0BaHWE BCEX CYIIECTBYIOIIMX B COBPEMEHHOM POCCHUHCKOM
3aKOHOJIATENIbCTBE BHUJOB JOCYAEOHOTO YpPETyJIUPOBAHMS HKOHOMHUYECKHX CIIOPOB,
00BEIMHEHHBIX B pAMKaX CAMOCTOSATEIHLHOU (DOPMBI 3aIIUTHI ITPaBa.

B pesynabTaTe mpoOBENEHHOTO WCCIEAOBAaHUS HA 3alUTy BBIHOCUTCS DS
AKTYaJIBHBIX TIOJIO)KEHUM, WMEIOMIUX TEOPETUYECKOE M TMPAKTHUECKOE 3HAYCHUE U
PacCKpBIBAIOUINX HOBU3HY AMCCEPTAMOHHON PabOThI:

1. MocyneGHoe yperyiupoBaHUE IMPABOBBIX CIIOPOB TMPEACTABISIET COOOM
KOMIUIEKCHBIM MEXOTPaclieBOM HHCTUTYT POCCHICKOTO IpaBa, XapaKTepU3YIOLIUICS
BO3MOXKHOCTSIMH €0 paccMOTpeHHs: 1) o oTpaciieBoll MPHHAIIEKHOCTH (ocyneOHoe
yperyJIupOBaHHUE TPAXKTAHCKO-TIPABOBBIX CIIOPOB, TPYAOBBIX CIIOPOB, HAJOTOBBIX CIIOPOB
U T.J1.); 2) 10 XapaKkTepy AesTeIbHOCTH CYOBEKTOB: JOCYIeOHOE YPETyTUPOBaHHE CIIOPOB
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B cdepe npeAnpUHUMATEIHCKON U HHONH YIKOHOMUYECKOH JeATeIbHOCTH (T.€. 1Mo cropam,
KOTOpPBIE MO/IBEIOMCTBEHHBI apOUTPAXKHOMY CYNy), U B HHBIX cepax AesTelbHOCTH (1o
CIOpaM, MOABEJIOMCTBEHHBIM CYY OOIICH FOPUCIUKIIHIH).

2. B pamkax xnaccuukanuy GopM 3alUThl HAPSAY C IPYTHMH BBIIEISIFOTCS JBE
CaMOCTOSITEIbHBIC (POPMBI 3AIUTHI: ATBTEPHATUBHOE pa3pelIeHUE CIIOPOB, BKIIOYAOIIEE
B ceOs1 BHeCyneOHbIC U CylneOHbBIE BUIBI, U JOCYACOHOE YpPEeryaIupoBaHUE SKOHOMUYECKHIX
ciopoB.  OGOCOOJIEGHHOCTh  JIOCYNEOHOTO  yperylupoBaHHUs  MOJTBEPKIaeTcs
OTpeJICNICHHbIMU  crienu(uueckuMu (aKkTOpaMH, PACKPBIBAIOLUIUMHU €ro COAepKaHUE!
NPOSIBIICHMEM B Pa3IHUYHBIX OTpacisX mpaBa (YaCTHOM W MYOJUYHOM), CYOBEKTHBIM
COCTaBOM, COBOKYITHOCTBIO TIpaB WU 0OOs3aHHOCTEH, HOPMATHUBHOW OCHOBOM, IICJISIMH,
00yCIIOBIMBAIOIIMMHU TIOBEJICHUE CYOBEKTOB W HOPUIUYCCKUMHU IIOCICICTBUSIMH €TI0
HaPYIICHUS.

3. HocyneOHoe yperyiaupoBaHHE YKOHOMHYECKHX CIOPOB PAcCMATPUBAETCS Kak
camMocTosTeIbHas (popMa 3alUTHI [IPaBa, B KOTOPO 0ObEIMHEHBI JIBE COCTABIISIOLIUE!

- B MaTepuajbHO-NPAaBOBOM 3HAYEHHUH — 3TO COBOKYIHOCTb (PUKCHpPYEMBIX B
MUCBMEHHOW (opMEe TIPABOBBIX CPEACTB YPETYIUPOBAHUS CIIOPOB, HCIOJIB3YEMBIX
CHOpSAIIUMHU CyOBeKTaMH 10 oOpalleHus Wik 0e3 TOCIeQyIero oOpameHus B
apOUTpakHBIH Cyl, HAa OCHOBAaHUU H B TOPSJIKE, OIPEACIIEMOM JIOTOBOPOM,
3aKJIFOYEHHBIM MEXKy CTOPOHAMHU, HIIU 3aKOHOM;

- B NPOLECCYaIbHOM 3HAYEHHH — 3TO O00s3aTeNIbHOE YCIOBHE JUIsl peanu3aluu
3aMHTEPECOBAHHBIM JIMIIOM CBOErO IpaBa Ha CyleOHYIO 3allUTy B TOM ciydyae, eclid
TOCYIEOHBIN TTOPSIOK MPETYyCMOTPEH 3aKOHOM HITH JJOTOBOPOM.

4. OCHOBHBIMH KPHUTEPUSIMH HAYYHO-TIPAKTHUECKON Ki1accu(ukamuym BHIIOB
JOCYIeOHOTO  YPETYJIUPOBAHMS HSKOHOMHYECKHX CIIOPOB BBICTYyMarOT (opma uX
3akpervicHus: (YCTaHOBJICHHBIC 3aKOHOM U TPEIYCMOTPEHHBIC JIOTOBOPOM) M XapakTep
Cropa, MOJJICXKAIIEr0 MPABOBOMY YPETyJIMPOBaHHIO (YaCTHONPABOBBIC W IMyOJIMYHO-
IPaBOBBIE).

5. YacTHOMpaBOBEIE BUABI JOCYACOHOTO yPETYIUPOBAaHUS MIPUMEHSIOTCS B chepe
FPAKJIAHCKUX MPABOOTHOIICHU W BKJIIOYAIOT B CeOS! MPETEH3UOHHBIH U HMHOU
nocyaeOHbIi mopsaok. [Ipy 5TOM B Ka4eCTBE «WHOTO» MOPSIKA YPETyITHPOBAHUS MOXKET
paccmarpuBaThCcsi Jiro0as Mpoleaypa, MNPeayCMOTpPEHHass CTOPOHAMH B KauyecTBe
00513aTeIbHOTO YCJIOBUS YPEryJaupOBaHUs criopa /10 oOpalleHus B cyld. B Hacrosiee
BpEMSI PACCMOTPEHUE TAKUX <«UHBIX» BUJOB JOCYIEOHOTO YPETryIHPOBAHMUS HE MOXKET
paccMarpuBaThCS B KAueCTBE YCIIOBUS peaiM3alliyl MpaBa Ha OOpaIleHUuEe B CYJ BBUIY
HEBO3MOXXHOCTH  JIOKa3bIBaHUs  COONIOIEHUSI TAaKOW TPOIEAYpbl C  TMO3UIUHU
IPOIECCYaITbHOTO 3aKOHOAATEIbCTBA.

6. OObexTHBHaAsT HEOOXOMMMOCTh COXpaHEHHS B cdepe TpaKTaHCKHUX
MPABOOTHOILIEHUH MHCTUTYTA J10CYIeOHOTO YperyJIupoBaHus CIIOPOB, 00YCIOBIIEHA TEM,
9YTO OH SIBJIACTCS. a) TapaHTHeW peaau3allMy JUCIO3UTHBHBIX Haval TIPaKIaHCKOTO
3aKOHOJIATENIbCTBA; 0) JEHCTBEHHBIM CPEACTBOM YPETYJIUPOBAHHUS CIIOPOB CTOPOHAMHM
CaMOCTOSTEJIbHO; B) CPEJCTBOM HEOIMYINCHUS TONAIaHUS B CYJ «OCCCIIOPHBIX» JEI; T)
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CPEICTBOM YKPEIJICHHsI 3aKOHHOCTH B C(epe IKOHOMUYECKHX OTHOIICHUH, COACHCTBUS
CTaHOBJICHUIO U PA3BUTHIO MTAPTHEPCKUX OTHOIICHUH.

C otux mo3unuii 00OCHOBBIBaeTCS pacmipeHue chepbl TPUMEHEHHS U
3aKOHOJIATEIIFHOE 3aKpeTUIeHNEe 00s13aTEIHbHON MPOIIETYPHl YPETyIUPOBAHUS CIIETYIONTIX
BUJIOB SKOHOMHYECKHX CIIOPOB: a) C y4acTHEM IyOJIMYHO-TIPaBOBBIX 00pa3oBaHuUi; 0)
CBSI3aHHBIX C UCIIOJHCHHUEM MyOJIMYHBIX JOTOBOPOB; B) O 3allUTE JCIOBON PEIyTAIUH; T)
C y4acTueM CyObEeKTOB, OCYIIECTBISIOIINX JTUIICH3UPYEMbIE BHJIbI IEATEIEHOCTH.

7. JlocyneOHOe yperyiMpoBaHWE CIIOPOB, BO3HHUKAWIIUX W3 MyOJIMYHBIX
NIPaBOOTHOIIIEHUH, CJIENyeT pacCMaTpUBaTh B JIBYX IUIOCKOCTSX: KaK BUJ JIOCYACOHOM
(GopMBI 3alIMTBl TPaB W 3aKOHHBIX MHTEPECOB NpeArnpuHumMareneii (mocymeOHoe
00aJloBaHKE) U KaK BUJ aIMUHUCTPATUBHOMN ()OPMBI 3aIUTHI HHTEPECOB TOCY1apCTBA B
MPABOOTHOMIEHUSAX C JIMIAMHU, OCYIICCTBIISIIONIMMH TMPEIIPUHUMATEIECKYI0O U HHYIO
IKOHOMHYECKYIO JACSITEIHHOCTb.

8. 3amuTa npaB ¥ 3aKOHHBIX HHTEPECOB rOCYAapCTBa B chepe B3BICKAHUS HAJIOTOB
U UHBIX O0OS3aTENBHBIX IUIATEKEH MOXKET MPOSBIATHCS B JIBYX IOPHCIUKIIMOHHBIX
dopmax: 1) anMuHUCTpaTUBHAS (HOpMa 3alUTHI: JOCYACOHBIN MOPSAIOK YPETyINPOBAHUS
(m0OpOBOILHO-aIMIUHUCTPATUBHBIN) — BHECYJICOHOE pa3pelICHHE CIIOpa HaJOTOBBIM
OPraHOM  TIOCPEJICTBOM TPHUHSATHS pPEHICHWs O B3bICKAHUU  (IPUHYIUTEIBHO-
aJIMUHHUCTPATUBHBIN); 2) cyneOHas (opma 3aIuThl: JOOPOBOJLHO-aIMUHUCTPATHBHBIHN
— PacCMOTPEHHUE M pa3pellIeHue cropa apOuTPaKHbIM CYIOM.

9. [100poBOJIIbHO-aIMUHUCTPATUBHBIN TMOPSAIOK YpPETYIMPOBAHUS TPEACTABISAET
coboii (opmy 3amMTHl MPaB M 3aKOHHBIX WHTEPECOB TOCYNAPCTBA, MPUMEHSIEMYIO
UCKITIOYUTENIBHO B CITydasiX, YCTAHOBJICHHBIX (heepabHBIM 3aKOHOM, M HAIpPaBICHHYIO
Ha YpETyJHUPOBaHHE IyOJUYHO-TIPABOBOTO CIIOpAa MEXIYy TOCYAapCTBOM B JIUIIE
HAJIOTOBBIX, TAMOXXCHHBIX OPTaHOB W TEPPUTOPHAIBHBIX OpraHoB [leHcnonHOTO (hOoHMIA
P® w umamMu, OCYHIECTBISIONIMMH — MPEANPUHUMATEIBCKYIO  JICATEIBHOCTH,
TIOCPEJICTBOM HampaBieHus TpeOoBaHUS 00 yIulaTe Halora, TaMOKEHHBIX IUIaTeXeu
(MHBIX 00sI3aTENIBHBIX TUIATE)KEH U COOPOB), CTPAXOBBIX B3HOCOB, MEHEH U mTPadoB, MO
UCTEUYCHUU CPOKA MCIIOJIHEHUS KOTOPOTO TOCY/IapCTBEHHBI OpraH BIPABE OCYIIECTBUTH
B3BICKAHHE B MPUHYIUTEIHHO-aIMUHUCTPATUBHOM WIIH CYACOHOM TOPSIIKE.

10. B wmarepuanbHO-IPaBOBOM 3HAaYCHHH COOJIOJCHHE IPETCH3MOHHOU
TIPOIIeIYpPhI CBS3BIBACTCS HE C MPEINOCHUIKAMH TIpaBa Ha MPEIbsIBICHUE TPETCH3UH, a C
YCIIOBHSIMH, TIO3BOJISIFOIIMMU CUUTATh TaKOW MOPSAOK COOJIIONEHHBIM, B YaCTHOCTH:
NPaBOCIIOCOOHOCTh  CTOPOH  MPETEH3MOHHOW MPOLEAYpPbI; COOJIIOJIEHHE CPOKOB
HATPABJICHUS MPETEH3HUH, TPETYCMOTPEHHBIX 3aKOHOM HJTU JOTOBOPOM; 000OCHOBAHHOCTh
NpeTeH3UH (COOTBETCTBHE HM3JIaracéMbIX (haKTOB JCHCTBUTEIBHBIM MPABOOTHOIICHUSM U
UX JIOKa3aHHOCTB); COOTBETCTBUE (HOPMbI OOpalleHHsT TPeOOBAHHSM, YCTAHOBICHHBIM
3aKOHOM; MPHJIOKEHUE K TIPETEH3UU HEOOXOIUMBIX JIOKYMEHTOB.

11. B mporeccyallbHOM 3HAYEHHH K CYIIECTBEHHBIM YCIOBUSM A0CYIAEOHOTO
TIOPSIJIKA YPETYIIMPOBAHUS CIIOPOB, MOATBEPKIAOIINX €TO COOMIOACHUE U TIOMJICKAIINX
YCTAaHOBJICHUIO apOUTPaXHBIM CYJOM, CIIEAyeT OTHOCHTH. YKa3aHWEe B 3aKOHE WIIH
JIOTOBOpE Ha HEOOXOAMMOCTh COOMIONEHUS 10CYNeOHOT0 TTOPsIIKA YPEryIupoOBaHus CIiopa
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(MpeTeH3MOHHOr0, T00POBOIBHO-aIMUHUCTPATUBHOIO) M CPOK OTBETA HA IMPETCH3HIO
(ucronHeHus TpeOOBaHMsI 00 YIUIaTe HAJIOTa).

12. B uensx mnoBeimeHUS 3SPGHEKTUBHOCTH H OO0ECMEUeHUs TOCTYMHOCTH
npaBoCynuss B apOWTpPaXHBIX  Cydax, HaAJeKalled peanu3alud  MPUHIHIA
JTUCIIO3UTUBHOCTH HEOOXOIMMO IEpecMOTpeTh M 3akpenuth B HopMmax AIIK P®
IpoIeCCyabHbIE MOCIEICTBHS HECOOMIOAEHHSI TOCYIeOHOTO YPerylInpOBaHus CIIOPOB:

- BO3MOXXHOCTh PAaCCMOTPEHHs JieNia MO CYIIECTBY C COIVIacHsl OTBETYMKA, €CIH
nocyie BO30YXKIEHUS MPOMU3BOJCTBA IO Jeiy apOUTpaxHBIH CyJI YCTaHOBHUT (akT
HaApPYIICHUS UCTLIOM 0053aTeIbHOTO MPETEH3MOHHOTO MOPSIKa,;

- OCTaBJICHHE HCKOBOTO 3asBJICHUS 0€3 pacCMOTPEHHUs NpHU HECOOTIONECHUH
00513aTeTFHOTO PETEH3NOHHOTO MOPSIKA TOJIBKO C COIIACHS OTBETYHKA,

- pacmMpeHue BO3MOXKHOCTEH OTHECEHHUs CYAEOHBIX pPACXOIOB Ha JIHIIO,
y4acTByIOIllee B JieJie, MPH 3JI0yNOTPeOIeHUH MPaBOM B paMKax TOCYIeOHOro MopsiaKa
yperyJaupoBaHusl CIIopa,;

- UCKJIIOYEHHE BO3MOKHOCTH aNeJUISIIIMOHHOTO 00)KalloBaHUs CyZIeOHBIX aKTOB IO
JienaM, pacCMOTPEHHBIM Ha OCHOBAHMM TPU3HAHHBIX OTBETYMKOM B TPETCH3UH
TpeOOBaHMI B TIOPSAKE YIPOIIEHHOTO MPOU3BOJCTBA.

13. B nensax peanmzarnuu Konnenuu pa3zsutus cyfaebnoi cuctembr Ha 2007-2011
IT. IpeAJIaraeTcs:

- TpoBeCTH  YHU(DUKALMIO HOPM, PENIAMEHTUPYIOIIUX  <«IOTOBOPHON»
MPETEH3MOHHBIN MOPSAIOK YPETryJIupOBaHUS MPABOBBIX CHOPOB B chepe IKOHOMHUYECKON
NEeSTeNbHOCTH, W BKJIIOYUTh HX B TEKCT €IUHOrO JoKyMmeHTa — llojokenust o
PETEH3MOHHOM TOPAIKE YPETYIHPOBAHUS SKOHOMUYECKUX CIIOPOB,;

- mo ananoruu co cr. 101.2HK P® npenycmorpeTts o0si3arenbHOE q0CynAeOHOE
o0’kajioBaHHEe HEHOPMATHBHBIX MPABOBBIX AKTOB, PEIICHUH W JeicTBUil (Oe3meiicTBus)
OpraHoOB TOCYyJapCTBEHHOU BiacTu P®, opraHoB rocyaapcTBEHHOH BIAcTH CyOBHEKTOB
P®, opraHoB MeCcTHOTO camMOYNpaBJICHHS M HUX JOJDKHOCTHBIX JIMI CyOBbEKTaMu
IPEANPUHUMATEIBCKOMN IS TEIbHOCTH.

Teopernyeckasi U NMpakTHYecKass 3HAYUMOCTH Pe3yJbTATOB MCC/Ie10BAHUS
IPeOoIPeesieTCs aKTyaTbHOCTBIO U HOBU3HOM paccMaTpUBAEMBIX BOIIPOCOB M COCTOHT
B Pa3BUTUM HAYYHOTO TOHUMAHUS JOCYJEOHOIO YpEeryJlUpOBaHUS HKOHOMHUYECKHX
CIIOPOB KaK CaMOCTOSITENIbHOM (hOpMBI 3alUTHI MpaBa. [lonoxkeHus auccepTralud MOTYT
ObITh MCMOJB30BaHbl B JAJbHEHIIMX TEOPETUUYECKUX HCCICAOBAHUAX U HAYYHBIX
pa3paboTKax, Kacalomuxcs MOpoOJeMaTHKH MEXaHW3Ma 3alluThl NpaB W 3aKOHHBIX
MHTEPECOB CYOBEKTOB MPEANPHHUMATEIHCKON ACSITETLHOCTH.

BreiBonbl 1 mpemioKeHns, U3JI0KEHHBIE B paboTe, MOTYT HAaWTH NMPUMEHEHUE B
IPaBOTBOPYECKOM JESTeNIbHOCTH IO COBEPLICHCTBOBAHUIO apOUTpaKHOTO
MPOLECCYaAIbHOTO, TPaXkJAaHCKOTO0 U HAJOTOBOTO 3aKOHOJIaTEIbCTBA M BHECTH pealbHBIN
BKJIaJ] B NOBBbIIEHUE 3(D(PEKTUBHOCTH IOPUCAUKIIMOHHBIX U HEIOPUCIUKIIMOHHBIX (opM
3aIUTHI TPAB ¥ 3aKOHHBIX HHTEPECOB.

Pe3ynbraTel nccienoBaHusl MOTYT HCIIOJIB30BATHCSA KaK B HOPMOTBOPYECKOM, TaK
U TPaBOIPHMEHUTEIBHON padoTe OpraHoB CyneOHONW W HCIOJHUTENBHON BIAacTH, a
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TaK)K€ IMPU YpPEryJupOBAHUM CIIOPOB CAaMUMHU CYOBEKTaMH MpeIpUHUMATEIbCKON
NESTENBHOCTHU B 10CY1€0HOM MOPSAKE.

OtaenbHble TMOJOKEHUS JUCCEPTAllMd MOTYT OBITh  HMCHOJB30BaHbl  MpU
MOJITOTOBKE y4eOHOW ¥ y4eOHO-METOMMYECKOW JHUTepaTypbl [Uisl TPETojaBaHUs
COOTBETCTBYIOIINX JWCIHMIUIMH B 00pa30BaTeNbHBIX YUPEKIACHHUSIX FOPHIAYECKOTO
npodus.

Amnpofanusi pe3yJbTaToB uccjeqoBaHusi. Jlucceprauus MOArOTOBIEHA,
obcyxJeHa UM peleH3upoBaHa Ha Kadeape apOuTpaxHoro mnpoiecca ['OY BIIO
«CaparoBcKasi TOCyAapCTBEHHas akajaemMusi mnpaBa». (OCHOBHBIE TEOPETUYECKUE
MOJIOKECHUSI, aBTOPCKHE BBIBOJBI M TPAKTHUYECKHE PEKOMEHJAIIUU HW3JI0KECHBI B PsJIe
HAYYHBIX ITyOJIMKAIMI, B TOM YHCIIE€ B HAyYHO-MIPAKTUUYECKUX XXKypHaJaX H3JaTelIbCKOU
rpynnel  «FOpUCT», a Takke B JOKJIaJe Ha MEXKIYHApOIHOW HAyYHO-TPAKTHYECKON
KoH(pepeHIMH «YacTHOMpPaBOBbIE MPOOJEMbl B3aUMOJEUCTBHUSI MAaTEPUAIBHOTO U
nporieccyanbHoro npasa» (r. YibsHosck, 15-16¢centsops 2006r.).

Matepuansl quccepTallMOHHON paboThl apoOMPOBAHBI U IPUMEHSIOTCS aBTOPOM
B Tpo(eCCHOHAIBHON JEATeTbHOCTH B KAaueCTBE CyIbU apOUTPaKHOTO cCyJa
CapaToBckoii o0acTu.

Ctpyktypa u o0bem auccepraumu. CTpyKTypa TUCCEpTAllMM OCHOBaHA Ha
OpUHIMIAX (HOPMAJIbHOM JIOTUKU W ONpeJielieHa B COOTBETCTBUU C LIENSIMU U 3a/ladyaMu
UCCJIEIOBAHUSI.

Juccepranuss COCTOUT W3 BBEICHHS, UYEThIpEX TJaB, OOBEAMHSIOUIMX BOCEMb
naparpad)oB, 3aKJIIOUCHUS, YETHIPEX NPWIOKeHHH (cXxeMbl W mpoekT [lookeHus o
NPETEH3UOHHOM IMOPSIIKE YPEryJIMPOBAHHUS SKOHOMUYECKMX CIIOPOB) U OnbInorpaduu.

OO6mmit 06beM auccepranuu — 231cTpanuna.

OCHOBHOE COIEPKAHUE PABOTbI

Bo BBegeHuMm OOOCHOBBIBAE€TCS AKTyaJbHOCTh TEMBI JUCCEPTALMOHHOTO
UCCJICIOBAHUS, W3JIATAIOTCS WEIM MW 3aJadd; OMPENENSIIOTCS OOBEeKT € TpeaMeT
UCCJIEAOBaHUs; OCBELIAETCS CTENEHb pPa3padOTAHHOCTH BBIOPAHHON Il HW3Yy4EHUS
npoOsieMbl, TeopeTuyeckass 0aza, METOHOJOTHYecKas, HOPMATHBHAs W SMIIHUpUYECKas
OCHOBBI paboOThI, ApryMEHTHUPYIOTCS HayyHass HOBH3HA M aBTOPCKUE TIOJIOKEHUS,
BBIHOCUMBIE Ha 3alIUTy; PACKPBIBAIOTCS TEOPETUYECKAss M IMPAKTHUYECKas 3HAYUMOCTb,
anmpoOarsi pe3yJbTaTOB HCCICOBAHUS, MPUBOAUTCA HWH(MOpPMAIUS O CTPYKType
JIACCEPTALUH.

IlepBas rnaBa  «IIpaBoBasi  mpuUpoga  MHCTUTYTAa  J0CY/Ae0HOrO
yperyJJupoBaHusi CIIOPOB B c(hepe IKOHOMUYECKON AeATeJbHOCTH. TeOPeTHYECKUM
acmekT mpoOJieMbl»  TojApasfenseTcs Ha JBa  maparpada, MOCBSIICHHBIX
oOLIETEOPETUUECKMM BOMpPOCaM HCCIIEIOBaHUSL JOCYA€OHOTO yperyjaupoBaHUs Kak
CaMOCTOSATENHHOU (DOPMBI YPEryTUPOBAHUS PABOBBIX CIIOPOB.

B nmepBom maparpade «J/locynedHoe yperyJumpoBaHue NMPaBOBbIX CIMOPOB KakK
¢opma 3amUTHI NPaB M 3aKOHHBIX MHTEPECOB CYOHEKTOB 3JKOHOMHUYECKOIl
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AeATEIbHOCTH» KOHCTATUPYETCsI, YTO TEHE3MC PAa3BUTHsI MpaBa MPUBEN K MPU3HAHHIO
pa3nuuHBIX (OpM 3amMTHl MpaB M 3aKOHHBIX HMHTEPECOB BCEX CYOBEKTOB IIpaBa.
AKKYMyIUpysh TOYKH 3pEHHUS PA3JIMYHBIX HCCIIEIOBATENICH, aBTOp pa3AeisieT TOYKY
3peHus O TPAaAWIMOHHON Kiaccu(UKalWu, CYHNIECTBYIONIEH B POCCHICKONW Hayke,
COTJIAaCHO KOTOPOU BCe (POPMBI 3aIUTH OOBEIMHSIOTCS B JIBE CAMOCTOSTEILHBIE TPYIIIIHL:
rOCyJIapCTBEHHBIC (FOPUCIUKIIMOHHBIC) U HETOCYIaPCTBEHHBIC (HEIOPUCIUKIIMOHHEIE).

[lpencraBmeHa  aBTOpPCKas  TO3HMIUSA  OTHOCUTENBHO  KJIACCHU(UKAIIUH
HEIOPUCIUKIIMOHHBIX (OPM 3alllWThI, COMJIACHO KOTOPOH BCE HEIOPUCIUKIIMOHHBIC
IpOIeyphl 3aIIUTHI MPaB MOXHO Pa3eIUTh MO PsAIy OCHOBAaHWI: B 3aBUCUMOCTH OT
TOrO, KTO YYacTBYeT B YpEryJIHpPOBaHUM U pa3pelieHuH MPaBOBOIO  CIIOpa
(ocymecTBisieMbIe HETTOCPEICTBEHHO JIMIIOM, YbH MIPaBa HAPYILIEHBI, U OCYIIECTBISICMbIC
10 ero Mmpocr0e (TpeOOBaHMIO) MHBIMU JIMIIAMHU); OT LEJIH, KOTOPYIO CIIOCOOHA JIO0CTHYb
aJbTepHATHBHAS, HEIOPUCIUKIIMOHHAS TIPOIIeypa: YPEeTyIHPOBaTh MU Pa3peIIuTh CIIOp
OKOHYATEIHHO.

Otmeuast 1ocyneOHOE YyperyJlupoBaHUE TPABOBBIX KOH(IMKTOB KaK OCHOBHOM
BUJI HEIOPUCIUKIIMOHHONW (POPMBI 3alIUTHI, OCYIIECTBISIEMON HETOCPEICTBEHHO JHIIOM
(mumamu), dYbM TpaBa  HApPYIIEHBI, aBTOP HMEHHO C  BHJIOBOW  IO3UIIUU
HCIOPUCIUKIIMOHHOW  (OPMBI  3aIlUTHl  [paBa  ONpENeNseT, 4YTO JIOCYyAeOHOe
ypEeryJIMpOBaHHE  CIOPOB  TIPEACTaBIsIET  COOOW  JESITENBHOCTh  CYOBEKTOB
NIPaBOOTHOIIICHUH, HANPaBICHHYI0 Ha YCTpaHCHHE HOpUAMYECKOro KoH(uukTa. Kpome
TOro, ocoboe 3HAa4YCHHWE MJIs JIOKa3bIBaHHsI CaMOCTOSTEIBHOCTH IOCYACOHOW (OpPMBI
3alUTHhl TpaBa HWMCIOT IICJICBbIC YCTAHOBKM JIaHHOW (OPMBI  3aIUTHI, MPH
UCIIOJIb30BAaHUN KOTOPOM CYOBEKTHI CIIOpa MPEeCclenyioT JBE LEIH: YPeryJIHpOBaTh
npaBoBO KOH(MIMKT (Tak, B pe3yibTare MPEIbsABICHUS MNPEeTeH3UN (BBICTABICHUS
TpeOOBaHKs) HAPYIIEHHOE WM OCIapHBaEMOE IPaBO MOXKET IOJIYYUTh MPABOBYIO
3anmty 0e3 oOpalleHust B ¢yl Ju0OO0 yIpOCTUTh CYAEOHBIH MpoIecc), a B claydae ero
HEYPETYJIUPOBAHHOCTH TOJYYHTh BO3MOXKHOCTH OOpPaTUTHCS B CYNEOHBIH WM WHOU
IOPUCAMKIIMOHHBI OpPraH 3a pa3pelleHHeM [aHHOTO CIopa ¥, COOTBETCTBEHHO, 3a
3alIMTON HApYLIEHHOTO IIPaBa.

[IpencraBnennas B maparpade aHHOTanus oOOIIEeHAyYHOW mpobIemMbl Gopm
3alUTHl TpaBa TIO3BOJSIET aBTOPY CHAENaTh BBIBOA O TOM, 4TO JOCyAcOHOE
ypEryJIMPOBaHWE IMPABOBBIX CIIOPOB KaK KOMIUIGKCHOE MEXKOTpPAciIeBOe IPaBOBOEC
SIBJICHUE TIPEICTABISAET COO0 CaMOCTOSITETbHYIO JISTUTHMHYIO (POPMY 3allUTHI TPaB |
3aKOHHBIX HWHTEPECOB CYOBEKTOB IpaBa, HANpABICHHYIO Ha yperyJIHpOBaHUE
YaCTHONPABOBBIX, a B CIy4asX, MPSAMO NPEAYCMOTPEHHBIX 3aKOHOM, ITyOJIHMYHO-
NPAaBOBBIX KOH(JIMKTOB, KJIACCU(HUKAIUSI KOTOPOW BO3MOXKHA IO JBYM OCHOBAHHUSIM:
OTPACJIeBOM MPUHAUICKHOCTH (I0CYAeOHOE YperyarMpOBaHUE TPaKIaHCKO-IIPABOBBIX
CIIOPOB, TPYIOBBIX CIIOPOB, HAJOTOBBIX CIIOPOB U T.I.) M XapakTepy MAesATeIIbHOCTH
CyOBEKTOB. JOCy/leOHOE YperyJIMpoBaHHE CIOPOB B cdepe MpeAnpUHUMATEITBCKOW U
WHON SKOHOMHYECKOW JNEATENBHOCTH (T.€. MO TeM JejiaM, KOTOpPbIe TOABEIOMCTBEHHEI
apOUTPaXHOMY CYyJy) M B UHBIX cepax JesaTelbHOCTH (IO AenaM, MO BEeIOMCTBEHHBIM
Cyay OOIIeH FOPUCIUKIINHN).
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Bo Bropom maparpade «Conep:kanue M KjIaccupukanus JA0CyAeOHOr0
NOPSI/IKA YPeryJupPOBAHHS 3JKOHOMUYECKHX CIOPOB» aBTOPOM PaCKpbIBAETCS
cnenupuka JOCYyIeOHOro TMOpsiiKa YPEeryJIupOoBaHUS HSKOHOMHYECKHX CIIOPOB BO
B3aMMOCBSI3U C CUCTEMOM albTEPHATUBHOIO Pa3peILIEHNUs CIIOPOB.

JluccepTanT, NMpUHUMAsi 3a OCHOBY YTBEPIMBIIYIOCS B Y4eOHOM M HAyYHOUH
JUTEpaType KIACCU(PUKAIUIO aAIbTEPHATUBHOTO pa3pEIIeHUs] CIOPOB Ha YacTHBIC
(BHecynmeOHbIC, mocyncOHbie) u myOnawunble, win cyaeousie (E.JM. Hoceipesa),
npeajaraeT PpacuIiMpUTh CYLIECTBYIOUIYIO KlacCU(UKAIMIO BBUIY O0OCOOJIEHHOCTH
NOCyAeOHOr0  yperyiaupoBaHuss CIOPOB OT BHECYNEOHBIX U CyIeOHBIX BHUJOB
4aCTHOINPaBOBOU (popmbl. B 060CcHOBaHME CBOEH MO3UIIMK aBTOP MPHUBOIUT CIICAYIOIIHE
JOBOJBI: B OTIMYME OT WHBIX BHUAOB YacCTHONPABOBOW (opmbl  gocymeOHOE
yperyiupoBaHe OCHOBAaHO JMOO Ha 3aKOHE, JMOO Ha JOrOBOpE W B CiIydae
BO3HUKHOBEHHS CIOpa HE 3aBUCUT OT YCMOTpPEHHUs CyObeKTa, T.e. oOOpalleHue K
NOCYIeOHOMY MHCTUTYTY pacliEHHBAaeTCid KakK OOS3aHHOCTh JIMIA, >KEJIAroIIero
BIIOCJIEICTBUU OOPATUTHCS K TOCYAAPCTBY 3a 3aIIMTON HApYIIEHHBIX MPaB.

Bo3MoXXHOCTh BBIZICNIEHUSI B paMKaX aJbT€PHATUBHOIO pa3pelieHUs] CIIOPOB
CaMOCTOATEIBHOTO  HMHCTUTYTa, MOWMEHOBAaHHOTO KaK «I0Cy1e0HOE TPaBOBOE
yperyaupoBaHue», OCHOBaHa, Mpexzae Bcero, Ha HopMe 1. 5 ct. 4 AIIK P®, kortopas
MO3BOJIAIET YETKO OMNpEeAeNuTh, YTO B clydasx 00s3aTeIbHOCTH IPABOBOIO
yperynupoBaHusi KOH(IUKTa [0 OOpallleHusi 3auHTEPECOBAHHOIO CyObeKkTa 3a
rOCYIapCTBEHHOM 3aIIUTON B IOPUCAMKIMOHHBIA OpraH, peub OyneT UATH O AOCYyAeOHOM
WHCTUTYTE 3allUThl MpaBa, BO BCEX HMHBIX CIydasX JEHUCTBYET OCHOBOMOJArarouIui
MIPUHIIAI AIBTEPHATUBHOTO PAa3PEIICHUs CIIOpa — MPUHITUT JOOPOBOIBHOCTH O0paIIeHUs
K YacTHOIPABOBBIM MpOLEAypaM pa3pelieHus] W  YPEeryJIupOBaHUS IPABOBBIX
KOH()JIMKTOB.

Takum oOpa3om, pakTHUECKH MEXAY JOCYIeOHBIM MHCTUTYTOM M OOS3aTeIbHBIM
yperylnMpoBaHUEM IPABOBBIX CIIOPOB B UX CMBICIOBOM TEOPETUUYECKOM 3HAYEHHH aBTOP
CTaBUT 3HAK paBeHCTBa. M3HaualbHO Takoe YpPEeTryIUPOBAHUE MOXKET HOCUTh U
BHECYNEOHBI XapakTep, OAHAKO MNpPH HEIOCTHXKEHWHU CTOPOHAMHU B3aUMOBBITOIHOTO
pe3yibprata CyOBeKT TpaBa oOpamjaercss B apOWTpPaXHBIM Cyla; B OTOM Cllydae
yperylnMpoBaHUE CIopa paccMaTpHUBAaeTCs Kak JOCY/IeOHbINH MPaBOBOM UHCTUTYT.

O60CcOo0IEHHOCTh JOCYAeOHOTO YPETYIUpPOBaHUS OT HMHBIX HETOCYIapCTBEHHBIX
OpoueAyp  yperyliupoBaHHUs  CIOpa MOATBEPKIAETCS  TakKkKe  ONpeleJIeHHBIMU
cnerupudeckuMu  (HaKTOpamMH, PACKPBIBAIONIUMHU €T0 COJEpKaHue. CYOBEKTHBIM
COCTaBOM, COBOKYIHOCTBIO MpaB U OOSI3aHHOCTEW, HOPMATHUBHON OCHOBOM, LEJSIMH,
00yCIIOBITUBAIOIINMH TTOBEACHUE CYOBEKTOB, U HEKOTOPHIMH JIPYTUMHU.

MMeHHO TO3TOMY NOCYINEOHBIA MOPSAOK ypEeryjaupoBaHUs cropa MpeacTaBisieT
co00il COBOKYMHOCTb HOPM M TMpaBWi, pPErJIaMeHTUPYIOUIMX ACHCTBUS CTOPOH
IOPUANYECKOT0 KOH(MJIMKTa MO €ro YperyJiupoBaHUIO 10 oOpalieHuss B CyJIeOHbIe
OpraHbl, B KOTOPOM OOBEIUHEHBI JIBE€ COCTAaBIIAIONIME. B MaTepHAIbHO-IIPABOBOM
3HAYEHUM — 3TO COBOKYIHOCTb IPAaBOBBIX CPEACTB YpPEryIMpPOBaHUS  CIIOpA,
UCIIOJIb3YEMBIX CIOPAIIMMU CYOBEKTaMHM J10 OOpaleHusi Wi 0e3 MOCIeAYIOIEro
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oOpaiieHuss B apOUTpPaKHBIM Cyl, Ha OCHOBAaHUM U B TMOPSJAKE, OMPEIEIIeMOM
JIOTOBOPOM, 3aKJIFOUEHHBIM MEXAY CTOPOHAaMH, WM 3aKOHOM; B MpPOIECCYyalbHOM
3HaYEHUH CYUIHOCTh JOCYAEOHOTO yperyliupoBaHHUsSl MPaBOBBIX CIHOPOB 3aKIIIOYAETCS B
TOM, YTO €CIIM COOJIONEHHE TMPETEH3MOHHOTO WM WHOTO J0CYyAeOHOro TOpsaKa
IPEyCMOTPEHO 3aKOHOM WJIM JJOTOBOPOM, TO €ro COOJIOAEHHE CIIEyeT paccMaTpuBaTh
KaK 00s3aTeIbHOE YCIOBHE TSI pealn3aliy 3aMHTEPECOBAHHBIM JIUIIOM CBOETO IIpaBa Ha
CyneOHYI0 3alIuTy.

HecMOTpss Ha BHEIIHIOIO CXOXECTh C BUIAMU aJbTEPHATUBHOIO pa3pELICHUS
criopoB (korma (aKTHYECKH TOT K€ CaMblii MPETCH3MOHHBIH TMOPSJOK MOMKET
paccMaTpuBaThCs M KaK BHECYIEOHOE CPEJCTBO YPeryJIHpOBaHUs KOH(IHMKTOB), ocobas
npaBoBasi MPHUPOJAA IOCYACOHOTO ypEeTyJIMpOBaHWS, OCHOBAaHHAs HAa B3aMMOICHCTBHUU
MaTepUAIBHO-TIPABOBBIX M IPOLECCYAIbHBIX COCTaBISIIOIIMX W €r0 MPOSBICHHUE B
Pa3IMYHBIX OTPACISIX MpaBa (4YaCTHOM M IMYOJUYHOM) MO3BOJISIIOT 000COOUTH TOCIIEIHUN
OT aJbTEPHATUBHOIO pa3peuieHus crnopoB. Tak, U albTepHATUBHOE pa3pelI€HUE CIIOPOB,
BKJIIOUaloIee B ce0s pa3InyHbIe BUJIbI, U JOCYI€OHOE yperyarupoBaHue, Ipeciaeays OaHy
U Ty K€ IIeTIb, HE MOTYT paccMaTpUBaThCs KakK oOmiee (IbTepHATHBHOE pa3pelleHue
CIIOPOB) ¥ BHJIOBOE (JIOCYICOHBIH MOPSAIOK) MOHSTHS.

B maparpade Taxxe KOHCTaTHPyeTCs, YTO COBOKYITHOCTH AOCYACOHBIX MPOIEIYP
0 KAaYeCTBEHHOMY M KOJIMYECTBEHHOMY COCTaBy IIPEJCTaBIsET COOOW JOBOJIBHO
CIOXHYIO CHCTEMY, 4YTO IIO3BOJIIET aBTOPY COINIACUTBCA C MHEHHMEM psila YYEHBIX
(M.M. Kneangpos, JI.H. Pakurnna) 00 OHMIHOOYHOCTH OTOXKIAECTBICHHS TEPMUHOB
«I0CYACOHBIN» U «IIPETEH3NOHHBIIN».

B 3aBepmienne oTrmeuaeTcs, 4TO BCE AOCYAEOHBIC MPOLEAYPHI YpPEryIupOBaHUS
criopa MOTYT OBITh KJIacCH(PUIMPOBAHBI 1O ABYM OCHOBAHHSM: 1O (hOpME 3aKperuIeHHUs
(ycTaHOBJICHHBIC 3aKOHOM M TMPEIYCMOTPEHHBIC JOrOBOPOM) M IO XapakTepy cropa,
HOJJICKAIETO  MPABOBOMY  YPEr'YJIHPOBAaHHUIO. YaCTHOINPABOBbIC  (IIPETCH3MOHHBIHM
MOPSAZIOK, a TAaKXK€ MHBIE BU[BI, OMpe/eJIeHHbIE CTOPOHAMHU B JIOTOBOpE U OOpalieHue K
KOTOPBIM 0O0S3aTEIBHO 0 CIOPaM, BBITEKAIOIIUM U3 TPAKIAHCKUAX MMPABOOTHOIICHUH) U
nyOIMYHO-TIPaBOBBIE CTIOCOOBI TOCYACOHOTO YPETYIUPOBAHUS MO CIIOPAaM, BBHITEKAOIIUM
U3 QJMUHUCTPATHBHBIX W WHBIX MYOJIWYHBIX MPABOOTHOIIECHUN (3TO MPOIEIYPHI,
IIPEAYCMOTPEHHBIE HOPMaMH HAJIOTOBOTO 3aKOHOJATENbCTBA M HEKOTOPBIX JPYTHUX
oTpaciell mpaBa). ABTOpP HCXOIUT M3 I€JICCOO0OPA3HOCTH KOHLEHTPAIMH T0CYACOHOTO
MHCTUTYTa B OJHO OOOOIIEHHOE MOHSITHE, YTO, 10 €r0 MHEHUIO, SIBJSETCS J10CTAaTOYHO
yOeIUTENbHBIM JIOBOJJOM O HEKOPPEKTHOCTH CYIIECTBOBAHMS Ayallu3Ma IOCYAeOHOTO
UHCTUTYTA B TeKcTe M. S CT. 4 AIIK PO.

I'naBa Bropas «IIpeTeH3MOHHBIN MOPALOK YPeryJUPOBAHUA IKOHOMUYECKHUX
CIIOPOB B COBPEMEHHOM POCCHHMCKOM 3aKOHOAATEJbCTBE» COCTOMT H3 JIBYX
naparpagoB U MOCBSIIEHAa PACCMOTPEHHUIO BOIIPOCOB PEANU3alUU AOCYA€OHOTO MOpsiaKa
B c(hepe 4aCTHOMPABOBOI'O PETYIUPOBAHUS OOIIECTBEHHBIX OTHOIIICHUIA.

B mnaparpage mepBom «IIpaBoBble U COLMAJBLHO-IKOHOMHUYECKHE OCHOBBI
NMPETEeH3MOHHOI0 TMOPSAAKA YPeryJupPOBaHUs CIOPOB» MPEACTABIECH HCTOPUKO-
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NPABOBOM aHaJIU3 CTAHOBJICHHS] W Pa3BUTHUS JOCYNEOHOTO YperyJupoBaHHs CIIOPOB B
4aCTHOIIPABOBOM cepe.

ABTOp yKa3bIBaeT, YTO JAOCYAEOHBIM TMOPSAOK YpEryJaupoBaHUS CIIOPOB,
SIBISIFOIIMKACS ~ OJHMM M3 YaCTHONPABOBBIX BHJOB 3allUTBl B  TIPAXKIAHCKUX
MIPABOOTHOILICHUSAX, TPAJAULUUOHHO B MPOLECCYalbHOM JUTEpPAType HMEHYETCA
MPETCH3UOHHbIM. [IpH 3TOM TreHe3uc AAaHHOrO HMHCTUTYTa ITO3BOJISIET MPU3HATH, 4YTO
NPETEH3MOHHBIN TOPSAJOK YpPEeryJaupoBaHUs SIBISIETCS HCKOHHO PYCCKHM CHOCOOOM
YPETYJIUPOBAHUS CIIOPOB, CBSI3aHHBIX C XO3SIMCTBEHHOM, a MOCJIE MEPEeX0/ia K PhIHOYHOU
DKOHOMHUKE — C NPEANPUHUMATEIBCKOW M HMHOW HKOHOMHUYECKOW JESTENbHOCTBIO,
cnenu@uKka KOTOPOro Kak YacTHOIMPABOBOTO BHJA JOCYAEOHON (HOPMBI 3alUTHI MpaBa
XapaKTePU3yeTCsl  OMPEJCIICHHBIM OOBEKTOM CBOETO IPAaBOBOTO BO3ACUCTBHUS U
cnenupuIecKuM CyObEKTHBIM COCTABOM.

ABTOp pazfenser CyLIECTBYIOIIYI0 B HAay4YHOW JIMTEPAType TOUYKY 3pEHUs O
BO3MOKHOCTH CYILIECTBOBAHUS MPETEH3MOHHOTO MPOU3BOJICTBA TOJIBKO B paMKax 0co00i
OXpaHUTEIbHON NpOLEayphl MPU YCIOBUM KOHCTAaTauuMd (pakTa HapyUIEHUS YCIOBUMN
JIOTOBOpAa HWJIM HOPM 3aKOHAa. B CBA3M ¢ 3TUM OCHOBAa MPETEH3MOHHOW MPOLEAYPHI —
NpeTeH3Usl — pacCMaTpHUBaeTCs Yepe3 kaTeroputo npasonputsazanus (M1.M. 3aiines), T.e.
TpeOOBaHUs 3aMHTEPECOBAHHOTO JIWIA, BBIABUHYTOTO IMPOTHUB KOHTPAreHTAa CIIOPHOTO
MPABOOTHOILIIEHUSI O TPUMEHEHUU CHOoco0a 3alUThl CYOBEKTUBHOIO PEryJIsiTUBHOTO
npasa, MpeyCMOTPEHHOT0 OXpaHUTEIbHOM HOpMO# paBa (A.M. Hexopoiux).

[Tpoanann3upoBaB CYIIHOCTh JOCYAEOHOrO MOpSAJKAa YperyiaupoBaHHUs B cdepe
TPaXIAHCKUX TPABOOTHOIIEHUH, aBTOP OTCTAaWBaeT TE3WC O TOM, YTO JOCYAeOHOE
YPETYJIUPOBAHUE HE OTPAHUYHUBACTCS UCKIIFOUNUTEIIBHO MPETEH3UOHHOM MTPOLETYPOH.

Hcxons u3 cnenupukn MexaHU3Ma Peau3aliyi YaCTHOIIPABOBOTO JTOCYJIEOHOTO
YPETyIUpOBaHUS, AaBTOP MPHUXOAUT K TEOPETUYECKOMY BBIBOAY O BO3MOKHOM
UCIIOJIb30BAHUM B TPAXKJIAHCKUX MPABOOTHOUIEHUSAX «MHOT0» IMOPSIKA YPEryanupoBaHus,
B KaueCTBE KOTOPOTO MOXKET paccMaTpuBaThCs Jr00as Mpoleaypa, MpeaycMOTpeHHas
CTOPOHAMH B KaueCTBE 00s3aTEIHLHOTO YCIOBHS YPETYIUPOBAHUS CIIOpa 10 OOpaIieHus B
cyn. OnHAaKO B HACTOSINEE BpPEMsl PACCMOTPEHUE TAKUX <«HUHBIX» BUJIOB J0CYN€OHOIrO
YpETyIupOBaHUSA HE MOXET ObITh MPHUHATO B KAUE€CTBE YCJIOBMS peajn3alliy MpaBa Ha
oOpalieHue B CyAd BBHUAY HEBO3MOXKHOCTH JOKa3bIBaHHUS COOIOACHMS YKa3aHHOW
MPOLIEYPHI C MO3ULMH MPOLECCYATbHOTO 3aKOHOIATEIbCTBA.

HccnenoBanue mpaBoBOW MPUPOJIbI MPETEH3MOHHOTO MOPSIAKA MTO3BOJIUIIO aBTOPY
BBIPabOTaTh CAMOCTOSITEILHOE ONPEIeNIEHUE TPETEH3UOHHOTO TOPS/IKa YPETYyIUpOBaHUs
CIIOPOB KaK OOYCJIOBJICHHOW MPaBOBBIMU M COLUAIbHO-DKOHOMUYECKHUMU YCIOBUSMH U
3aKpeIUIeHHOW B (peepaibHOM 3aKOHE WM JIOTOBOPE IPABONPUMEHUTEITHHOU
IpoLEeNAypbl TI0 YPEryJIMpPOBAHHMIO IPAaBOBOTO CIIOpa CTOPOHAMH TPakKJIaHCKOTO
IIPAaBOOTHOLLCHHUSI, PEaTU3YIOIIEICs IOCPEACTBOM HAaNpaBi€HUs JIMLIOM, YbU IIpaBa
HapyILICHbl WM OCMApUBAIOTCs, 00S3aHHOMY JIMILy TpeOOBaHUs O MPUMEHEHUHU criocoda
3alllMTHI [1paBa, NPEIIIECTBYIOIIEH OOpAIEHHUIO B CY/I.

PackpeiBaroTcst kpuTepur W BHABI MPETEH3HMOHHOIO IOPSANKA YpPETYIHPOBAHUSA
MIPAaBOBBIX CHOPOB. B 3aBUCMMOCTM OT WMCTOYHMKA 3aKPEIUIEHUs, ABTOP NpPEHJIaraet
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paccMarpuBaTh MPETEH3MOHHBIN MOPSIOK, MPEAYCMOTPEHHBIN (enepaibHbIM 3aKOHOM
KaK JocyneOHasi MpolLeaypa, B KayeCTBE <«3aKOHHOI0» IMPETEH3UOHHOTO MOpANKa, a
YCTAHOBJIEHHBIM CyObEKTaMH TPaXJAAHCKOTO IMPABOOTHOIIEHUS IO B3aUMHOMY
COMJIAIEHUIO B JOTOBOPE, 3aKJIIOUEHHOM MEXAY HUMH, — B Kauye€CTBE «IOIOBOPHOI0»
MOPSIJIKA YPETyITHPOBAHUSI.

B pamkax npeanoxxeHHON Kiaccu(pukanuu B paboTe oOpaiieHo BHUMaHUE HA TO,
4YTO <GAaKOHHBIM» MPETEeH3MOHHBIA MOPSAOK oOs3areneH Uis JABYX pPa3HOBUAHOCTEH
IpaXJIaHCKUX TPABOOTHOIICHHUI: CBA3aHHBIX C HCIOJIHEHUEM OTAEIbHBIX BHJIOB
JIOTOBOPOB  (MIEPEBO3KH, TPAHCIOPTHOW OKCHECIUIIMA W YCIAYr CBSI3H), a TaKke C
U3MEHEHHEM U pacTopkeHuemM norosopa (ct. 452K PD).

B paGore 000CHOBBIBaeTCS BBIBOJ O HEOOXOJUMOCTH COXPAHEHHUS II0
CYHIECTBYIOIINM KaTErOpHsIM TPakJaHCKO-TIPABOBBIX CIIOPOB HHCTUTYTA JOCYAEOHOTO
ypEeryJUpOBaHUs, TIOCKOJbKY TMOCICIHUI SIBISCTCS: a) TapaHTHeHd pealu3aluu
JIMCIIO3UTUBHBIX HAydaJl TPAKIAHCKOTO 3aKOHOAATENILCTBA; 0) NEHCTBEHHBIM CPEICTBOM
ypEeryJUpOBaHUs CIIOPOB CTOPOHAMH CAMOCTOSITENILHO; B) CPEICTBOM HEAOMYIICHHUS
HONa/IaHus B CyJ «OECCIIOPHBIX» JIelT; T) CPEJICTBOM YKPEIUICHUSI 3aKOHHOCTH B cdepe
SKOHOMMYECKHX OTHOIIEHUN U COAECUCTBUS CTAaHOBJIEHHWIO M PAa3BUTHUIO IMMAPTHEPCKUX
OTHOIIICHUU.

C »o5Tux 1O3UIUN aBTOP BBICTYNMAET CTOPOHHUKOM pacHIMpeHUs cdepbl
OPUMEHEHHs] M 3aKOHOJATENbHOTO  3aKperuieHUs  00s3aTelbHOM  MpoIleaypbl
YpErylnupoBaHUsl SKOHOMHUECKUX CIIOPOB IO IBYM HaIPaBJICHUSIM:

a) HUCXolsi W3 CYOBEKTHOTO COCTaBa JIMI[, YYaCTBYIOIIMX B KOH(QJIUKTE,
NOCYAE€OHBIN TOPSAJOK CJENYET YCTAaHOBUThH Ul YPETYJIMpPOBAaHUS CIOPOB, OJHON M3
CTOpPOH KOTOPBIX SIBIISIETCS MyOJMYHO-IIpaBoBOe oOpa3oBanue. Poccuiickas Penepauns,
cyobekThl P®, MyHuimmanbHeie obpasoBanus (ct. 124 'K P®), BeicTymaromime B
JAHHOM cllydyae B KadyecTBE YYaCTHUKOB TpaxkgaHCKOro obOopota. Takoil BbIBOJ Aal
BO3MOXXHOCTh JMCCEPTAHTy OOOCHOBaTh HEOOXoauMOCTh nomnoiHeHus ct. 11 'K PO
MOJIOKEHHEM O TOM, 4YTO 3alluTa MpaB TPaKIaH W IOPUIUYECKUX JHUI B cdepe
MPEAIPUHUMATEIIBCKOM W  HWHOM DKOHOMHUYECKOW JIESITENBHOCTH, BCTYHAKOIIUX B
JIOTOBOpHBIE ~ OTHOIIEHUsT ¢  Poccwiickoit ~ Depepanueid, cyObektamu PO,
MYHUIMIIATBHBIMA 00pa30BaHUSAMH, OCYILECTBISACTCS B A0CYAeOHOM (MMPETEH3UOHHOM)
nopsake. OOpamienre B apOUTpaKHBIM CyAd 3a 3alUTOM HApYHMIEHHBIX WU
OCIapUBaeMbIX MpaB AOMYCKAETCs MOcie COOTIOIEHUS TAKOTO MOPSIKA;

0) OCHOBBIBasICh Ha TAKOM KPHTEPHUH, KaK OOBEKT IPABOBOTIO PETyIHPOBAHUS,
aBTOP C YYETOM OITIbITa MPABOIPHMEHEHHUS B YKa3aHHOU cdepe 3a pyOexoM mpeiaraer
pacIIMpUTh IPEAMETHOE COJIEpKaHNE IPETEH3UOHHOTO MOPsI/IKa 3 CUET perjlaMeHTaluu
0053aTeNIbHOTO TOPSIJIKa YPEryJupOBaHUS IO CIIOpaM, CBSI3aHHBIM C 3aKJIIOYEHUEM U
UCIIOJIHEHHEM MYOJIMYHBIX J0roBopoB (cT. 426K P®), o 3ammre Ae10Bo# penyTanuu u
0 CHOpaM C YydacTUeM CYOBEKTOB, OCYILECTBISIOMIUX JUIEH3UPYEMbIE BHUJIbI
JeSATENTbHOCTH.

B maparpade Bropom «MexaHU3M NPETEH3NOHHOIO YPeryJHpoOBaHuUsl CIIOPOB:
MaTepuajJbHOe W MpoleccyaJbHOe 3HadYeHue» aHaJM3UPYIOTCS OCOOEHHOCTH
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NPETEH3MOHHOTO YPEryJIUpOBaHUS B MaTepuajbHOM M MPOLECCyalbHO-TIPAaBOBOM
acrekTax.

[TockonbKy MPEeTeH3MOHHOMY IIPOU3BOJICTBY HE M3BECTHO IPOIIECCYaTbHOE MPABO
Ha oOpamenue ¢ nperensueit (.M. 3aiies), cobnrogeHre MPeTeH3NOHHON TPOLEAYPHI
JIOJDKHO CBSI3BIBATHCS HE C MPEIINOCHUIKAMHU MpaBa HAa NPEAbIBICHUE MPETEH3UH, a C
YCIIOBUSIMH, TIO3BOJISTFOIIUMH CYHTATh TAKOW MOPSIOK coOmoaeHHbIM. [1o 3T0i mpuunHe
yIoTpeOsieMblii B 3aKOHOJATENbCTBE TEPMHUH <«IIpaBO Ha MPETEH3UIO» HEOOXOAUMO
XapaKTepru30BaTh TOJIBKO C YYE€TOM OIpeAesIeHHOro Habopa MpaBOBBIX OOCTOSITENBCTB,
paccMaTpUBaeMbIX B KauyeCTBE OCHOBBI MJi JOKYMEHTHPOBAaHHOTO MPUTSA3aHUS Ha
NPUMEHEHHE JAHHOTO CTI0Cc00a 3aIlUThI MpaBa.

Hcxons u3 3Toro, aBTOp OOOCHOBBIBAET TO3UIMIO, YTO, KaK W JII00as apyras
npaBoBas Ipolienypa, MPETEH3UOHHOE MPOU3BOJCTBO OOPETAET JETMTUMHOCTH TOJBKO
npu coOJII0JIEHUU BCEX HEOOXOMMBIX YCIOBUHM, MPEAYCMOTPEHHBIX 3aKOHOJATEIbCTBOM
WM COTJIAIlIEeHHMEM CTOPOH Uil YPETyJIUPOBaHUS TOTO WM MHOTO MIPaBOBOTO CIIOpA.

Ha ocHOBaHMM HMMEIOIIMXCS B HAYYHOU JUTEpAaType TOYEK 3PEHUS MO BOIPOCY
NEPEeUHsl yCIOBUI, HEOOXOMUMBIX I MOTCHIMAILHOTO YIOBICTBOPEHUS TMPETEH3UU
(B.B. Burtpsnckuii, B.A. Eruazapos, H.B. Ky3nenos, B.B. Hoswuikas), aBTop
npeasiaraeT COOCTBEHHYIO CHUCTEMY OOsI3aTeNbHBIX YCJIOBUM pealn3alud IpaBa Ha
YIIOBJIETBOPEHUE MPETEH3UH, COCTOSAIIYI0 U3 CJIEAYIOUIMX JJIEMEHTOB. HaJIu4due
MaTepUaIbHO-TIPABOBOI CIIOCOOHOCTH CTOPOH MPETEH3MOHHOW MPOIIeAyphl; COOI0IeHNE
CPOKOB HAampaBlieHUs MPETEH3UM, TMPEIYCMOTPEHHBIX 3aKOHOM WU JOTOBOPOM,
000CHOBAaHHOCTh TPETCH3UH (COOTBETCTBHE U3JaracMbix (DAKTOB JIEHCTBUTEIbLHBIM
NPABOOTHOIIICHUSAM M UX JIOKA3aHHOCTB); COOJII0IeHUEe (POPMBI 0OpaIieHusI TPEOOBAHMSIM,
YCTaHOBJIEHHBIM 3aKOHOM; MPUJIOKEHUE K MPETEH3UU HEOOXOANUMBIX IOKYMEHTOB.

OCHOBHOE OTIMYHME MAaTEPUATBHBIX U MPOLECCYaAbHBIX aCMEKTOB MPETEeH3NOHHON
IpOLEAYpHl 3aKIIOYAETCS B TOM, YTO COOJIIOJIEHUE BhIIICYKAa3aHHBIX YCIOBUN B paMKax
caMoOi TNPETEeH3UOHHOM MpOLEeNypbl SBJISETCS ONPEACNAIOMUM (PAKTOPOM B pPELICHUU
BOIIpOCA YJOBJIETBOPEHUSI MaTepUaIbHO-NPABOBBIX TpeOoBaHuil. Bwmecte ¢ Tem
HECOOJII0ICHUE YKa3aHHBIX YCJIOBUHM HE JHUIIACT 3aUHTEPECOBAHHOE JIMILIO BO3ZMOXKHOCTHU
TpeOoBaTh CyAeOHON 3aIUTHl HAPYIICHHBIX TPaB, YTO MOATBEPXKIACTCS IPABOBBIMU
HOPMaMU U Cy1eOHON MTPaAKTUKOM.

ABTOp apryMeHTHUPYET, YTO C TOUKH 3PEHHUS MPETEH3MOHHOM MPOLEIyphl Kak
YCIIOBUSL peau3alliy MpaBa Ha CyAeOHYIO 3allUTy MPaBOBOE 3HAYEHHE HMMEIOT TOJIBKO
KpUTEpUH ee cOoOoIeHus: (PaKT HampaBlIeHUs MPETEH3WN U TOJIyYeHUE OTBETA HA HEeE.
[To »TOi1 mHpuUMHE COCTaBJICHUE MPETEH3UHU, €€ HalpaBJICHUE M OTBET Ha Hee
MPEJICTABISIOT COO0N eAMHBIA MEXaHW3M MPETCH3UOHHOW TPOIEAYPHI, MPOLECCYAThHOE
3HauY€HUE KOTOPOTO CBOJAUTCS K (POPMUPOBAHUIO J10KA3aTEILCTBEHHON 0a3bl COOII0ICHUS
NPETEeH3MOHHOTO TMOpsAKa, YTO, C OJHOM CTOpOHBI, OyAeT SBISAThCS O€3yCIOBHBIM
OCHOBaHHMEM Il BO30YXKIEHHUS TMPOM3BOACTBA IO JEIy U €ro paccMOTpPEHUs
apOUTPaXHBIM CYAOM M, C JAPYTrOd, — MO3BOJUT 00E€CHEUUTh HEAOMYIIEHNE HETaTUBHBIX
MOCJIeICTBUI B BUJIE MpoleccyanbHbIX caHkiui cT. 111 ATIK PO.
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I'maBa Tperbssi «OO0masi XapakTepUCTHKa  J0CYAe0OHOr0  MOpPSAKA
yperyJiupoBaHusi JKOHOMMYECKHX CIOPOB, BO3HHKAIOIMMX U3 MNYOJUYHBIX
NPaBOOTHOLIEHUIT» BKIIOYaeT B cebst nBa maparpada, B KOTOPBIX apryMEHTUPYETCs
TE3UC O MOHUMAHHUH JIOCY/eOHOTO YPETYIHPOBAHUS IMyOJUYHBIX CIIOPOB KaK OJTHOTO U3
BUJIOB JOCYNeOHOW (OpMBI 3allUTHl TpaB W 3aKOHHBIX HMHTEPECOB B cdepe
SKOHOMHYECKOU JESATEIHPHOCTH HAPSY C MPETEH3UOHHBIM MTOPSIIKOM YPETYJIUPOBAHHUS.

B nepBom naparpade «AIMHUHUCTPATHBHAA (pOPMa 3aIUTHI NPAB U 3AKOHHBIX
HHTEpPecOB CYy0beKTOB MpeINPUHIMATEIbCKOH 1eiTeJIbHOCTH B chepe MyOJIUYHBIX
NPaBOOTHOLIEHHUIT» 00pallleHO BHUMaHUE Ha TO, YTO B IMYOJIMYHBIX MMPABOOTHOIICHUSX
OTHOIICHHSI CYOBEKTOB HOCSAT XapakTep BIACTU-TIOMYMHEHUS, TIe CYObekT-1
(mpenmpUHUMATENIbCKAsE CTPYKTypa) Ha OCHOBAaHWU 3aKOHAa O0f3aH TOJYUHSATHCS
TpeboBaHHUIM CyObekTa-2 (rocynapctso). M ecinm cyObekT-2 B myOIHMYHBIX KOH(DIUKTAX
UMEEeT MpaBO OCYUIECTBISITH MEpbl ONEPATUBHOTO MPUHYIUTEIBHOIO BO3ACHCTBUS
CaMOCTOSITEIBHO UK Yepe3 CyIl, TO U CyObeKTy-1 Takke MpeoCTaBISIIOTCS TapaHTUHU 110
3alllMTe CBOMX MPaB M 3aKOHHBIX HHTEPECOB B Pa3IUYHbIX (opMax.

HIMeHHO ¢ TakuX TEOPETUYECKUX MO3UIUN aBTOP MPEIaracT paHKUPOBAThH MEPhI
T0 3aIUTE MIPAB ¥ 3aKOHHBIX HHTEPECOB B 00JIACTH MyOIUYHBIX MPABOOTHOIICHHUH HA JIBE
TPYNIBl B 3aBUCUMOCTH OT CyOBEKTa, BHICTYIAIONIETO WHUIIMATOPOM MPUMEHEHUS TOU
WM UHOM ()OPMBI 3aIIUTHI:

- 1 rpynna — «damura cyonekTa-1», rie mHUIMaTopoM oOpalieHus K TOH Wiu
UHOM (opMe 3aluThl BBICTYMAET caM MpEeANpPUHUMATENb, CUMTAIOLIUN, YTO
HOPMAaTUBHBIM WM HEHOPMATUBHBIM TIPABOBBIM AKTOM OPTraHOB TOCYJapCTBEHHOU
BiracTu P®, opraHoB rocyaapcTBEHHON BiacTH cyObekToB P®, OpraHoB MeCTHOIO
CaMOYTpaBJICHUS, PCIICHUSIMH U JedcTBUsAMHU (Oe3IeHCTBHEM) TOCyIapCTBEHHBIX
OpraHoB, OPraHOB MECTHOI'O CaMOYIPAaBIEHUS, WHBIX OPraHOB W JOJIKHOCTHBIX JIWIL
3aTparMBalOTCsl €ro HEMOCPEICTBEHHBbIC TMpaBa M 3aKOHHbIE HHTEpechl (CyObekT-1
peabsIBIIIET TPEOOBAHUA K CYyOBEKTY-2);

- 2-1 Tpynmna — «3anyra cyonekTa-2» —3anmTa nIpaB U HHTEPECOB rocyapcTBa B
cilydae HEUCIIOJHEHUS FOPUIUYSCKUM JUIOM WIH TPakIaHWUHOM-TIPEIIPHHIMATEIEM
BO3JIOKEHHBIX HAa HEro OO0S3aHHOCTEH WM  COOTBETCTBYIOIIMX  TpeOOBaHUM
rOCY/IapCTBEHHBIX OPTraHOB U UX JOKHOCTHBIX JIMII.

Ha npumepe yperynupoBaHus CIOpPOB, BO3HUKAIOMIMX U3 MYyOJUYHBIX
MIPABOOTHOILIEHUH, aBTOP KOHCTATUPYET, YTO HA MEPUOJI TPOBEICHUS aIMUHUCTPATUBHON
pedopmbl u pedopmbl cynedbnoi cuctemsl 2007-2011rr. aAMUHUCTPATUBHYIO 3aIUTY
cyOpekTa-1 criemyer paccMarpuBaTh, C OJHOW CTOPOHBI, KAaK aIMUHUCTPATUBHBIN
MOPSZIOK  00KAJIOBAaHUS, KOTOPBIM TMPEACTaBIsIeT CcOO0N BHECYNEOHBI WHCTUTYT,
MOCKOJIbKY B TAKHX CIIy4asx 00kajloBaHUE, HAPSAIY C UCIIOJIb30BAaHUEM CYIeOHON (HOpMBbI
3allMThl, HOCUT «TOPU3OHTAJIBHBIM XapakTep» W HE MPEeAyCMaTpUBAET UEPAPXUUECKOU
MOCJIEZIOBATENIbHOCTH MCIOIb30BaHUs CYObEKTOM-1 pa3iuyHbIX (JOPM 3aIIUTHI U CPEJICTB
obOxanoBanus. C apyroii croponsl, HaunHas ¢ 2009 r., aAMUHUCTPATUBHBIN TOPSIOK
nproOpeTaeT 4YepThl JOCYACOHOTO TMOpsAKAa B TEX Cydasx, KOrja pedb HAeT 00
00’KaJIOBaHUH PENICHUI O TPUBIICYCHUH K OTBETCTBEHHOCTH 33 COBEPIICHHE HAIIOTOBOTO
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IPaBOHAPYILEHUS] WM pelleHuil 00 OoTKa3e B NPHUBICYEHUU K OTBETCTBEHHOCTH 32
COBEpIIEHUE HAJIOTOBOrO MpaBOHApPYLIEHHWs. 3Aech 3amuTa cyobekra-1 Moxer
CKJIaJbIBaTbC M3 HECKOJIbKMX BAPUAHTOB TaK HA3bIBAEMOIO  <«BEPTUKAIBHOTO
007KaT0BaHUSI»!

a) aneIuBIUOHHOe oOkanoBaHue (MPH 00XKATOBAHUM PEIICHHS, HE BCTYIUBIIETO
B CHIIy) — 00aJlOBaHWE PEIICHUs, BCTYIIUBIIETO B 3aKOHHYIO CHJIY, B BBIIIECTOSIIUIHA
HAJIOTOBBIN OpraH — 00)KaJ0OBaHUE B apOUTPAXKHBIN CYJ;

0) oO)kaloBaHWE pEIIeHHs, BCTYIHMBIICTO B 3aKOHHYIO CHIIY, B BBIIICCTOSIIHN
HAJIOTOBBIN OpraH — 00)KaJIOBaHUE B apOUTPAXKHBIN CYA.

Cornamasice ¢ HoBanusimu HK P® mo Bompocy BBeneHust 10cyaeOHOro mopsaKa
110 OT/ICIBHBIM KaTETOPHUSM CIIOPOB, aBTOP OTCTAMBAET MO3HUIIMIO O TOM, YTO HEOOXOIUMO
U 11eJeCO00Pa3HO BEPHYTHCS K JOCYINCOHOMY MOPSAIKY YPEryIHPOBAHHS MO BCEM BHAAM
CIIOPOB, MOTEHLUAIBHO MOIBEJOMCTBEHHBIX apOUTPaXHOMY Cyy B COOTBETCTBHH C II. 2
ct. 29 AIIK P®. Bo3ppaiienue k 00513aTelIbHOMY NMOPSIKY YPEryJIupoBaHUs MyOJIM4HO-
IPaBOBBIX CIIOPOB, BO3HMKAIOIIUX B c(epe HAIOTOBBIX M HHBIX ITYOJUYHBIX
NPaBOOTHOIIEHHUH, O3BOJIUT TOCYIapCTBEHHBIM W MHBIM OpraHaM yCTPaHSTHh Je(PEKTHI
CBOEW pabOThI, OCYIIECTBIISAA MPEBEHTUBHYIO (DYHKIMIO, @ TaKXKE Pa3rpy3uT CyneOHYIO
CHUCTEMYy, YTO Kak pa3 U SBISETCI OIHOM U3 MeJed ocyaeOHOro mopsaKa
yperyiaupoBaHHus.

Bo Bropom maparpade «/locyneOHbIi MOPSIAOK B3bICKAHHMS HAJOIOB M HHBIX
00s3aTeJbHBIX INIATE/KEH: CYIIHOCTh, NPAaBOBasi pPerjiaMeHTALMSA H Pean3anusi»
UCCIICAYIOTCS  BOMPOCHI  JTOCYACOHOTO TMOpSAAKAa YPEeryJIMpOBaHHS 1O  CHOpam,
BO3HUKAIOUIMM U3 HAJIOTOBBIX MPABOOTHOIICHUH B CBSI3U C HApyIIEHHUEM OOS3aHHOCTU
[0 YyIUIaTeé HAJOroB, MEHed W mTpadoB; M3 MPABOOTHOIIEHHUH MO 00S3aTEIHHOMY
NEHCUOHHOMY U COLMAJIbHOMY CTPaXOBAaHUIO M U3 TaMOXEHHBIX IPAaBOOTHOLIEHHUH B
CBSI3H C B3BICKAHUEM TAMOKEHHBIX TUIaTeXel (MMOLUUTHH U HAJIOTOB).

AHanu3 JefcTBYIOLIEr0 3aKOHO/IAaTeNbCTBA IO3BOJIMII ABTOPY BBIABUHYTH TE3UC O
TOM, YTO 3allUTa MPaB U 3aKOHHBIX MHTEPECOB TOCYJapCTBA — <GalluTa CyObEeKTa-2» B
paMKax YKa3aHHBIX TPAaBOOTHOUIEHWHA MOXKET TMPOSBIATHECA B CIEAYIONUX JIBYX
IOPUCIUKIMOHHBIX (hOpMax:

1) agmMuHHCTpaTHBHAsS (opMa 3alUThI, CKIIAJBIBAIOIASCS U3 CICIYIOIINX BUIOB
IaHHOM  (GoOpMBL:  IOCYINeOHBI  TMOPSAAOK  yperynupoBaHusi  (10OpOBOJIBHO-
aJIMUHUCTPATUBHBIN) — BHecylneOHOE paspelleHHe Cropa HaJIOTOBBIM OPraHOM
HIOCPEICTBOM IIPHUHSTHS PEIICHUS O B3BICKAHUU (IPHHYIUTEIHHO-aIMHHUACTPATHBHBIN);

2) cyneOHas (opma 3aIuThl, KOTOPOU 00SI3aTEIBLHO MPEALMICCTBYET JA0CYICOHBIN
NOPSAOK  YPETYJIUPOBAaHUS HAJIOTOBOTO CIIOPA, YCTAHOBJICHHBIM HMCKIIOYUTEIHHO
¢GenepambHbIM  3aKOHOM  (OOPOBOJILHO-aJIMUHHUCTPATUBHBIII —  pPAacCMOTPEHUE U
paspelieHne cropa apoOuTPasKHbIM CYIOM).

B naparpage koHcTaTHpyercs, uyTO B cepe B3BICKAHHS HAJIOTOB, IEHEH,
mTpadoB, CTPAXOBBIX B3HOCOB M HHBIX OOS3aTENBHBIX IUIATEKEH KBaTU(UIUPYIOMIESH
COCTaBISIOIICH Il  Takod pauddepeHnuanuu BBICTymaeT o0bekT cropa. Jlus
TaMOXXCHHBIX CIIOPOB OCHOBAaHUEM pA3/EICHUS BBICTYMACT CYOBEKT — IUIATEIBIIUK
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TaMOKEHHBIX IIaTeXeH: aJJMUHUCTpAaTUBHAs (OopMa UMEET MECTO B Cllydae B3bICKaHUS
TaMOKEHHBIX IJIATEXKeH ¢ FOPUINYECKOro JIMLa, cyedHas — ¢ (pU3n4eckoro, B TOM YHCIIe
U C TPaXXJaHWHA — UHANUBUYalIbHOTO IIPEANPUHUMATES.

ABTOp TpPHU3HAET, YTO HCIIOJIB30BAHUE OMPEICICHUS «IOCYACOHBI MOPSAIOK
YPETYIHPOBAHUSA» B TAKUX MyOIMYHBIX MPABOOTHOIICHUSAX TOCTATOYHO YCIOBHO, TaK KaK
OH HE BCerja MPEAIIeCTBYET OOpalIeHUI0O HMEHHO B apOuTpaxkHbii cyn. CMeicH,
KOTOpBIM  BKJIaJbIBacTCS B O00O3HAYeHUE JIOCYyJeOHOro TMOpsJKa B  JaHHOH
UHTEpIIpETAINH, 3aKJII0YAeTCd B TOM, YTO II€JIb JOCYAE€OHOrO MOpsjiKa B MyOIMUYHBIX
IIPaBOOTHOLLIEHHUSAX, TaK € KaK M B IPETEH3MOHHOM IMOPSAKE, — JMKBUIUPOBATH
NpaBoBOM KOH(PIUKT O€3 BMeEImAaTenbCTBAa IOPUCIMKUMOHHOTO oprana. Ecmm
IPETEH3UOHHBI  TOPSAJOK, MNPEIyCMOTPEHHBIM 3aKOHOM WM  JIOTOBOPOM  Kak
00s13aTeNbHBIN, BCErga IMpeauiecTBYeT OOpameHui0 B apOUTpaxHBIA Cyd, TO B
KOH(JIMKTaX, BO3HUKAIOIIMX U3 MyOJIMYHBIX MPABOOTHOLIECHUH, TTTABHON OTIMYUTEIIbLHON
4epToil A0CYyAeOHOTO yperyJupoBaHMs SIBJISETCS MPEAlIeCTBOBAHUE FOPUCAMKIIMOHHON
CTauH pas3pelieHus] KOH(IMKTA: BHECYAeOHOW (aIMUHHCTPATHBHO-NPHHYAUTESIHLHOMN)
WIH Cy1eOHOM.

W3noxxeHHOe MO3BOJMIIO C(HOPMYITHPOBATH BHIBOABI O TOM, YTO JOCYJCOHBIH
HOPSIIOK YPETryJIMPOBaHUS MyOINYHBIX TPABOOTHOIICHHUN (B aBTOPCKOW MHTEPIIPETAIIUH
«100pOBOJILHO-aIMUHUCTPATUBHBIN NOPSIA0K yperyJIUpOBaHUS) cienyer
paccmaTpuBaTh Kak (GOpMy 3allMThl MpPaB W 3aKOHHBIX HMHTEPECOB TOCYIapCTBa,
OCYIIECTBIISIEMYIO UCKIIIOUUTEIBHO B CIIy4asiX, YCTAHOBJIEHHBIX (eJIepaJbHbIM 3aKOHOM,
HANpaBJICHHYI0 Ha YPEryJupOBaHUE IMYOJWYHO-TIPABOBOTO  KOH(MJIMKTA  MEXIY
rOCyZapCTBOM B JIMIIE HAJIOTOBBIX, TAMOKEHHBIX OPraHOB U TEPPUTOPUAIBHBIX OPIaHOB
[Tencuonnoro ¢onma PO wu nunamu, OCYIMECTBISIONUMHU TMPEAIPUHUMATEIHCKYIO
NESITENbHOCTD, MOCPEICTBOM HallpaBJieHHs] TpeOOBaHUs 00 yIuiaTe Hajora, TaMO>KEHHBIX
wiaTexxeil (MHBIX 00sA3aTEeNbHBIX IUIATEeXed W COOpPOB), CTPAXOBBIX B3HOCOB, MEHEH U
mrpadoB, MO UCTEUEHUH CPOKA MCIIOIHEHHS] KOTOPOro rOCYAapCTBEHHbIN OpraH BIIpaBe
OCYIIECTBUTh B3BICKAHHE B MPHUHYAUTEIHHO-aIMUHUCTPATHBHOM WJIH CyAeOHOM
HOpSJIKE.

PaccmarpuBass n0cyneOHBI MOPSAOK YPETryJIMpOBaHUS CIOPOB B CHEKTPE
Oo0OBbeMHEHHUS] TAMOXKEHHBIX, HAJOTOBBIX TMPABOOTHOLIEHUH U MPABOOTHOILIEHUN B
o0nacTi 0053aTeTbHOTO TMEHCMOHHOTO CTPaxXxOBaHUS, aBTOP HCXOIUT U3 TOTO, YTO B
nyOJIMYHO-TIPAaBOBBIX OTHOLICHUSX 3aKOHOJATENIeM JOHKHO OBITh COOJIIOIEHO TOJHOE
€MHCTBO B periIaMEHTalM1 AHAJIOTMYHBIX [10 CBOEH CYTH MPAaBOOTHOLIEHUHU. Tak, aBTop
npejyiaraeT paccMaTrpuBaTh TpeOoBaHHE 00 yruiare Hayora (00sS3aTebHBIX IIATEKEH,
neHy, mrpada) Kak CpeJCcTBO MPaBOBOM peanu3aluu 100pOBOIbHO-aIMHHACTPATHBHOTO
MOpSAJIKa YPETryJIMpPOBaHUS HAJNOTOBBIX KOHQPIUKTOB. OmNpenenutrh €ero MOXKHO Kak
IIMCBbMEHHOE TMpPEJJIOKEHHE TOCylapCcTBa B JIMLUE COOTBETCTBYIOLIMX OpPraHOB
UCIIOJIHUTEIbHOM BiacTH (HAJIOTOBBIX, TAMOKEHHBIX M TEPPUTOPHAILHBIX OPraHOB
[Mercuonnoro ¢orga P®) HamoromiarenbuIMKy — OPraHU3aUU I HHIHUBHYAITEHOMY
NPEANPUHUMATENI0 yCTAaHOBIEHHONW 3aKOHOM ()OPMBI U COAEpX aHHUs 00 MCHOTHEHHU
00s13aHHOCTH 00 yIlIaTe Hajlora, MHBIX 00s3aTebHBIX IUIaTeXel U cCOOpOB (TaMOKEHHBIX
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IUIATeXKEH, HETOMMKH MO0 CTPAaXOBBIM B3HOCAM), IEHEH W CyMMBbI HAJIOTOBOM CaHKIIUH B
YCTAHOBJICHHBIM 3aKOHOM CpPOK, MO HCTEYEHHH KOTOPOTrO TOCYNapCTBEHHBIE OpraHbl
BIIpaBE NPUMEHHUTh MEpbl B3BICKAHHUS B NPUHYAUTEIbHO-aIMUHUCTPATUBHOM WIIU
cynebHom mopsinke. HopMmbl, ycTaHaBIMBAIONIME CPOK HCIOJIHEHUS TpeboBaHus 00
ymjuaTe Haiora, cbopa u mrpada, Takke TOIKHBI ObITh NMPUBEICHBI B FOPUINYECKH-
TEXHUYECKOE €AMHOO0PA3He U M3JIO0KEHBI KaK ONPEACISIONINe NCIOTHEHHE TPEOOBaHUS
B TeueHrne 10 kaieHaapHbIX THEW C MOMEHTA €ro MOJIYYeHHUS.

Yerpepras riaasa «lIpoueccyajibHble Moc/jieCTBUSI HAPYLIEHUs 10CY/1e0HOT0
NOopsiika MNPHU PACCMOTPEHHH [eJ1 B AapOMTPaKHBIX cygax» oOOBEAUHSET JBa
naparpada, B KOTOPbIX PacCMaTpUBAIOTCS IPOIECCYATbHbIE MTOCIEACTBHS HECOOTIOACHNUS
NOCYAeOHOTO  yperylupoBaHWsl, H  HCCIEAYIOTCS  TpoOiieMbl 3¢ GEeKTHBHOCTH
NPOIECCYAIbHBIX CPEJCTB, HANpPaBICHHBIX Ha NPECEYCHHWE HApYIIEHUS HOPM,
periiaMeHTUPYIOIIUX 10Cy1eOHYI0 MPOLEAYPY.

[Taparpad mnepBoiii «KpuTepuu a0CyAeGHOr0o mNOpPsiAKA YyperyJiupoOBaHHA
CIIOPOB KaK YCJIOBHS peaju3allud NpaBa Ha oOpalleHue B apOMTPaKHbIA cya»
TOCBAIIEH XapaKTePUCTHUKE JOCYNEeOHOr0 YperyJaupoBaHHs TPABOBBIX CIOPOB BO
B3aHMOCBSI3M C  MPOLECCYaJbHBIMH HOPMamH, pErJaMEHTUPYIOIUMH  TOPSI0K
oOpallieHus B apOUTPaXKHBIN Cy.

Cornarrasch ¢ MHeHHeM TeX yueHbix (A.B. I{uxoukwuii, B.B. SIpkoB), koTOpbIe
TOBOPAT O CYIIECTBOBAHMM E€AMHCTBEHHOW MPEANOCHUIKM IpaBa Ha OOpalleHue B CYI
(ropuauUecKoil 3aMHTEPECOBAHHOCTH), aBTOp ompeseser npeaycmorpenabie AIIK P®
OOCTOSITENIbCTBA ~ MPOLIECCYaTBHOTO  XapakTepa, MPEmATCTBYIOIUE  OOpAIICHHUIO
3aMHTEPECOBAaHHBIX JIMI[ 32 CyIeOHOW 3amuTON, Kak TpeOOBaHMS K MPOLEAype
peanm3anuy npaBa Ha oOpalieHue B apOUTpaKHbIHN CY.

B cnysae 3akoHHOro J0CYyIeOHOrO TOpsKa yperylupoBaHHUS  CIOPOB,
BO3HUKAIOIIUX M3 TPAKIAHCKUX WU IYOJUYHBIX IPABOOTHOIICHUN, MPOBEPKA €ro
coOnrofieHus1 U BBISICHEHHs (PaKTa, YTO CUMTATh HAJIEKAIIUM JIOCYNeOHBIM CpPEACTBOM
3alUThl TIpaBa, yCTaHaBIMBarOTCS 3akoHoM (k mpumepy, 'K P® wim HK P®D),
TIO3BOJISIFOIIMM apOUTPAKHOMY CyAY OAHO3HAYHO PEIIUTH BOMPOC O €r0 COONIOACHUN WITH
HECOOIIOCHHUU.

[IpenycmoTpeHHass JOTOBOPOM HEOOXOAMMOCTb COONIOACHUSI MPETEH3HMOHHOTO
Nops/IKa YpEryJlupoBaHHs CIIOpa, HA00OpOT, oOpeTaeT MpaBOBOE 3HAUYCHHE B
IPOLECCYAIbHBIX IIEJISIX TOJIBKO MPH BO3MOXKHOCTH OJIHO3HAYHOTO YCTaHOBJICHUS
MeXaHU3Ma HamnpaBlICHHs, PACCMOTPEHHS NpPETEH3WM M OTBeTa Ha Hee. Ecmm s
I0CyAeOHOTO YperyIHpOBaHHs, YCTAHOBICHHOTO 3aKOHOM, CaM 3aKOH M OIpEAeyseT
HOPSIOK peanu3ali JaHHOW MPOLEAYphl, TO IPHU JOTOBOPHOW (HOpMe yperylTHpOBaHUs
Cylbsl Ha CTaauM BO3OYXKIEHUS, KaK M Ha MOCIEAYIOIIUX CTaAMsIX MpoIecca, AOKEH
YCTAaHOBUTH  KPUTEPHUH,  MO3BOJIAIONIME  CUATATh  MPETEH3UOHHBIM  MOPSIOK
COMNIACOBaHHBIM M TOJIEkKAIIMM MPUMEHEHHIO, U3 TOJIKOBAaHUS CaMOI0 JOroBOpA,
3aKJIFOYEHHOTO MKy CTOPOHAMHU.

ApryMeHTupyeTrcss HEeOOXOAWMOCTh pPa3TPaHHUYCHHUs] KPUTEPUEB MaTepUATbHO-
NPaBOBOTO XapakTepa OT KPHUTEPHEB, HMMEIOIIUX HCKIIOYUTEIBHO MPOLECCyaabHOe
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3HaYeHHe, T.K. WX HaJU4YMe WJIA OTCYTCTBHE OyIeT BIUSATh Ha [BI)KEHUE JieJa B
apOUTPaKHOM CY/IEC U OTPEIENIATh BO3MOXKHOCTh (HEBO3MOKHOCTB) €0 PACCMOTPEHHSI 110
CYIIECTBY.

N3yuenue cyneOHON MpPaKTUKU CBUACTEILCTBYIOT O HEOOXOJUMOCTH BBIPAOOTKHU
€IMHBIX KPUTEPUEB K YCTAHOBJICHHIO JOCYAeOHOTO MOpsiAKa yperyaupoBanus cropa. [lo
AQHAJIOIMM C KaTeropuel «CYIIECTBEHHBIX YCIOBHHI CHEIKH» B HAayKe IPaKIaHCKOIO
npaBa, aBTOp NpeiaraeT BBECTH B 00OPOT KaTErOPUIO «CYHIECTBEHHBIX YCIOBUH
NPETEH3MOHHOTO TOpsAJKa», KOTOpPBIE TIO3BOJSAT TOBOPUTH O COOMIONEHUU JHOO
HECOOJIOIEHUH JTaHHOM JocyneOHoW mporenypbl. JluccepTaHT monaraer, 4To K HUM
ClIeJlyeT OTHOCUTh. YKa3aHHE Ha HEOOXOAMMOCTb COOJIIOJIEHUS IPETEH3MOHHOTO MOPsSAKa
YPETyIMpOBaHUS CIIOpa U CPOK OTBETAa Ha MNpeTeH3uio. UTo KacaeTcs MHBIX YCIOBUMI
IPETEH3MOHHOIO MOpSAAKa, MpsSMO HE MPEAYCMOTPEHHBIX CONNIAIIEHUEM CTOPOH
(comeprkanue TpETCH3WH, ajpecar, MpHiaraeMble JOKYMEHThl M T.I.), OHH HMCIOT
(bakyabTaTUBHBIN TOPSAIOK M MOTYT M3JIararbCsl 1O KeJaHUIO0 CAMUX CTOPOH.

Oco0oe BHMMaHHE OOpalIEeHO HAa TO OOCTOSATEILCTBO, YTO BBIACHEHHE (HaKTa
HapymeHus: JoCcyAeOHOro MOpsIKa YK€ MOCIe MPUHATHUS 3asiBICHUS K MPOU3BOJACTBY U
BO30Y)KIACHHUSA TPOM3BOJICTBA MO JETYy MOXET OBITh CIEICTBUEM CyACOHOW OIIMOKH.
Hannexamas mnpaBoBas peanu3auuss TapaHTUHd  ONEPAaTUBHOCTH M JIOCTYNHOCTHU
MPaBOCYUs MO3BOJISIET apTyMEHTUPOBATh Mpejiaraemoe apropom aomnonnenue AITK PO
HopMoi cT. 136-1, ycraHaBnuBarouieid, 4To apOUTPaKHBIA Cyld, YCTaHOBHUB IIOCJE
OPUHATHS 3asBIICHUS K MPOU3BOJACTBY (aKT HapyUIEHUs HCTIOM O0s3aTelbHOTO
IPETEH3MOHHOIO YPETYJIUMPOBAaHUSA CIOpa C OTBETYUMKOM, C COIVIaCHSl OTBETYMKA
paccMmarpuBaeT 1IN0 M0 CyIIecTBY. B ciiydae Hecommacus OTBETYMKAa Ha PACCMOTPEHHE
JieNia 10 CYIIECTBY, apOUTPaKHBINA Cy/] OCTABISIET HCKOBOE 3asiBICHHE 0€3 PacCMOTPEHHS
no npasuiam cT. 148 AIIK PO.

B umensx peanuzauuy TOPUHIMIIOB COCTSA3aTENbHOCTH W JUCHO3UTHUBHOCTH
IPUMEHEHHE JaHHOTO MpPaBHJIa BO3MOXKHO HCKIIIOUUTENIBHO MO CHOpaM, BO3HHUKAIOLIUM
U3 TPAKIAHCKUX IPABOOTHOLIEHUN M IPHU YCIOBHM, €CIIM OTBETYMK HE IO3IHEE JHS
NPEICTABICHHS] CBOETO MEPBOTO 3asBICHUS MO CYHIECTBY CIIOpa B apOUTPaKHOM CyJE
nepBOll HMHCTAaHIWHU (OT3bIBA HA HKCK) 3asBHT 10 JTOMY OCHOBaHHUIO BO3DaKCHHE B
OTHOIIEHUH PACCMOTpEHHs Jena B apoutpaxxHoMm cyrne. C 3TUX NO3UIUN aBTOp
npejiaraeT 3aKoHOJATeNIbHYI0 KOppeKTupoBky cT. 148 AIIK P®, B yactu u3MeHeHus
n. 2. B To e BpeMs aBTOp OTMEYaeT, YTO MPUMEHEHHE YKa3aHHbIX MPaBWJI B CHUILY
cnenu(uKy MyOIMYHO-TIPABOBBIX CIIOPOB MO JI€1aM aIMHUHHCTPATUBHOTO MPOHU3BOJCTBA
HEBO3MO)KHO, YTO JOJDKHO OBITH MPSMO MPEIyCMOTPEHO B OTAEIBHBIM MyHKTE cT. 148
AIIK P®: cyn ocraBnser 3asBieHHE O€3 pacCMOTPEHHMS B cCilydae HECOOIIOEHUs
3asBUTEJIEM JOCYNeOHOTO TMOpsiAKa YPEeTryJupOBaHUS CIOpPA, BBITEKAIOLIETO U3
aAMUHHUCTPATUBHBIX WJIM UHBIX MYOIWYHBIX MPABOOTHOIICHUMN, €CIIU 3TO MPETyCMOTPEHO
denepaabHbIM 3aKOHOM.

Buecenne coorBercTByrommx wu3MeHeHuii B cr. 148 AIIK PO Oygmer
CrocoOCTBOBAaTh JIOCTYIy K IIPABOCYJIMIO YaCTHBIX CYOBEKTOB IIpaBa — TIpaxkJaH-
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npeanpuHUMaTeseil U IopUINYECKUX JIUI] U JOJHKHOW peali3alii 0CHOBOIOIATa0IIEro
MPUHIIMITA apOUTPAXKHOTO MPOLIECCYATbHOTO MpaBa — MPUHIIUIIA JUCTTO3UTUBHOCTH.

B mnaparpadge BTOpoM «CpeacrBa oOecnmeueHusi Hallexalleil peajau3anuu
NPaB M MCHOJHEHHS 00SI3AaHHOCTEH Mo COOII0IeHHI0 10CY/Ae0HOr0 yperyJupoBaHusi
IKOHOMHUYECKHX CIIOPOB» PACCMOTPEHBI MTPOOIEMBI MPUMEHEHHUSI MEP MPOLECCYaTbHOTO
NPUHYKICHHUS U TTONCKa d(PPEKTUBHBIX CPeACTB OOPHOBI C HAPYIMIECHUSIMH J0CYAEOHOTO
HOpsIKA.

[Tpoananu3upoBaB 4. 1 ct. 111 ATIK P®, nuccepraHT moaBepraeT KpUTHKE €€
colep)KaHue, apryMeHTHpysd CBO€ MHEHHE TeM, 4YTO HOopMa, NpeaycMaTpuBaroias
OTHECEHHE CyIeOHBIX pacXOl0B Ha JIMIO, HApPYIIUBIIEEC NPETEH3WOHHBIN MOPSIOK,
HaXOAWTCA B CTarbe, OOO3HAYCHHON KaK OTHECEHHE CyAEOHBIX PacxXoJOB Ha JIUIIO,
370YTIOTPEOSIOIee CBOMMH MPOLECCyaTbHBIMU TPAaBAMHU.

Takum 06pa3zomM, cobmofeHe MTPETEH3UOHHOTO MOPsIIKa HElb3s pacCMaTpUBaTh B
KOHTEKCTE TOJIbKO MCIIOJIHEHUS MPOIECCyaJbHBIX 00I3aHHOCTEN WIIM TOJIBKO pealn3aluu
MpOoLECCYaNIbHBIX TPaB, MOCKOJIBKY MPaBO HA MPETEH3UIO XapaKTepU3yeTCs JyaTu3MOM U
MOXET OBITb PAcKphITO 4Yepe3 TMPABOBYIO KATErOPUIO  <IIPaBO-OOS3aHHOCTHY.
Hanpanenne npeTeHsun B ciaydae, €Clid 3TO MPEAYCMOTPEHO COTIAIIEHUEM CTOPOH MIIH
YCTAHOBIIEHO B 3aKOHE, SIBIISIETCSI OAHOBPEMEHHO M MPABOM, U 00S3aHHOCTBIO KPEIUTOPA,
IpUYeM He IPOLECCYaIbHBIM MPAaBOM, & MaTEPUAIbHO-TIPABOBBIM.

Creunduka MHCTUTYTA AOCYAEOHOTO YperyJaupoBaHHs CIOPOB MpEAOINpenesseT
HEOOXOUMOCTh  pErIaMEeHTAallUd  HEeTaTUBHBIX  JUI1  CYOBEKTOB  JOCYIEOHOro
NPOM3BOJCTBA, CTABUIMX YYAaCTHUKAMH apOUTPa)KHOTO IMPOIEcca MPOIEeCCyalbHbIX
NOCNIEICTBUN  HApyIIEHUS JOCYIEeOHOTO TOpSIKa YpPeryiupoBaHUS CIIOPOB B
CaMOCTOATEIBHON CTAaThe M OTTPAHWYCHHE €€ OT 3JIOYMOTPEOSECHHUS MPOILeCcCyaTbHbIMU
npaBamu. CneposarenbHo, B AIIK P® pomknel umers mecto nBe crarbu: cT. 111
(oTHeceHHMe CyIEOHBIX PACXOMOB HA JIMIO, 3JIOYMOTPEOISIoNee MpolecCyalbHbBIMU
npaBamu) U cT. 111.1 OTHeceHue cymneOHBIX PACXOIOB Ha JIMIIO, HE UCIOJIHMBIICE WK
UCTIOJIHMBIIIEE HEHAJUIeXKauM 00pa3oM TpeOOBaHUS 3aKOHA WM JOTOBOpa O
nocyaeOHoM Tmopsiike yperynupoBanusi crniopoB). Copepkanue cr. 111.1 momkHO
BKJIIOUaTh Kak JeictByromee npaBwio 4. 1 cr. 111 AIIK P®, tak u mpemsiaraemoe
aBTOPOM HOBOBBEJIEHUE, OMPEIEIAIolIee, YTO apOUTPaKHBIN Cyl BIpaBe OTHECTH BCE
cyneOHbIe pacXoibl 1O JIeJy Ha JIUI0, YYacTBYIOIIEe B Jiejie, BCIeICTBUE HAPYIICHUS UM
PEelyCMOTPEHHBIX 3aKOHOM HJIM IOTOBOPOM TpeOOBaHUM, MPEIbIBISIEMbIX K MPETEH3UH,
KOTOPOE JIeJaeT HEBO3MOXKHBIM OTBET Ha NPETEH3UI0 WINM COBEpIICHHE (DAaKTUIECKUX
JEUCTBUH JINIIOM, KOTOPOMY MPETEH3Us ObllIa HAIIPABIICHA.

OpgauM U3 cpeAcTB 00€cleyeHUsl IMpolLlecCyalbHOW SKOHOMHUU BBICTYIAET
BO3MOXKHOCTh PaCCMOTPEHHUS JIeN 10 TpeOOBaHUSIM, Oa3UPYIOIIMMCS HA MPU3HAHHOU, HO
HE HCIOJHEHHOW OTBETYMKOM IMPETEH3UH, B MOPSAKE YIPOIIEHHOTO MPOU3BOICTBA.
«beccnopHOCTE» TakuX TPeOOBAaHUI, MO YTBEPXKIEHUIO aBTOPA, CIYKHUT TOCTATOUYHBIM
JI0Ka3aTeIbCTBOM HEIIEIECOO00Pa3HOCTH MEPECMOTPa CYAEOHBIX aKTOB, BHIHECEHHBIX IO
yKa3aHHBIM JIeJlaM B TOPSIIKE YIPOLIEHHOTO MPOU3BOICTBA, B AlEJUISIIIMOHHOM MOPSIKE,
B CBSI3M C 4Y€M MpeuiaraeTcs M3MEHHUTh CYIIECTBYIOIIYIO pemakmuio . 4 ct. 229 ATIK
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P®, npemycmorpeB oOxanoBaHuEe CyneOHBIX aKTOB [0 «YHNPOIIEHHBIM» JejlaM B
apOUTPaXHBIN CYJ] KACCALIUOHHON MHCTAHIIMU, MUHYS alleJIISLHIO.

HccnenoBanue yka3aHHOW MpoOJeMbl U M3y4deHHME CyAeOHOW NMpaKTUKU, B psie
CllydaeB HE OTIHMYAIOUIeHcS eTuHO0Opa3ueM MO BOMPOCY KBaNMH(PHUKALUU COONIOICHHS
WIA HECOOTIONEHUS] MPETEH3MOHHOTO TOPSAKA, CBHJETEIBCTBYET O HEOOXOIMMOCTH
OpoBeleHUST YHU(UKANIWKA HOPM, pPETIAMEHTHPYIOIUX IPETEH3HUOHHBIA MOPSIOK
yperyJaupoBaHus MIPABOBBIX CIOPOB B c(hepe IKOHOMUUYECKON JIeATEIbHOCTH. B kauecTBe
pesynbrara yHU(QHUKALMM MOXKET BBICTYNATh IpeanaokeHHoe aropoM Ilomoxenue o
NPETEH3MOHHOM  MOpSIKE  yperyjlupoBaHUs  IPAaBOBBIX  CHOpOB B cdepe
IPEANPUHAMATENILCKON ¥ MHOW SKOHOMHYECKOH jaestenbHOCTH (nanee — [lonoxeHwue).
Takoe mosokeHHEe, HE yCTaHABIMBAas HOBBIX OCHOBAHUM U1 NMPETEH3MOHHOIO MOPSIKA,
JIOJDKHO PENIaMEHTUPOBATh BOIPOCHI MCKIIOYUTENBHO OPraHM3ALMOHHOIO Xapakrepa.
Baxno ormeruts, uro IlonokeHune He MOXKET MMeTh OOS3aTENBHOIO Xapakrepa JUls
CyOBEKTOB  MNpEANPUHUMATENICKOW  JIEATEJIBHOCTH,  IMOCKOJIbKY  YCTaHOBJIEHME
IIPETEH3MOHHOIO IOPAJIKA SIBJISIETCSI IIPABOM CTOPOH, 332 MCKJIFOUEHHEM TeX KaTeropui
e, 1Sl KOTOPBIX A0CYAeOHBINH MOPSAIOK JEHCTBYET B CHITY 3aKOHA.

CropoHaMu B J1I0rOBOpPE MOKET OBITh MPEIYCMOTPEHO MPABUIO O COOJIIOACHUU
JI0CYNeOHOTO MPETECH3MOHHOTO IMOpsKa YperyaupoBaHus (Kak OTBET Ha BOIPOC <«UTO
Je7aTh?» MpU BO3HHMKHOBCHUHM DPa3HOIIACHH), a TMOPSAAOK ero peanusanuu (OTBET Ha
BOIIPOC «KAaK  3alUTUTh NPaBO?») NODKeH ObITh ompexneneH B [lonoxenun. [lpu
YCTaHOBJIEHUU JOTOBOPHOTO IOPsIKa CTOPOHBI MOTYT CaMHU COIJIACOBATh IPOLIECC €ro
peanm3anuu (M0 aHAJIOTUU C TOPSIKOM OIPEIEICHUS] TPETEHCKOro pa3OupaTesibCTBa).
OTO0 MO3BOJUT YCTAHOBUTH IPUOPUTET HOPM JI0TOBOpa nepea Hopmamu [lonoxeHus.

becciopro, u4rto Takoe Ilonmoxenue OyneT HE TOJBKO COJEHCTBOBATh
€AMHO00pa3ui0 B cdepe MNpeANnpPUHUMATENbCKUX OTHOLICHWM, HO M CHUMET MHOIHE
BONPOCHl Ha CTAaJuU TPUHATHS 3asBJIEHUS M MOJIIOTOBKM Jielna K CyJeOHOMY
pa30upaTeNbCTBY U TEM CaMbIM CBEJET K MUHUMYMY BO3MOXHOCTH 3JI0YIOTpPEOJICHUS
paBaMH Npu 0OpaIleHUH B apOUTPaXKHBINA CY.

B 3ak/il04eHMM M3JI0)KEHBI BBIBOJBI O HEOOXOJMMOCTH JAIBHEUIIET0 HAyYHOTO
U3yYEHUS] MHCTUTYTA JOCYAEOHOTO YPEryaupOBaHUs CIIOPOB, OOOOIICHBI MPENI0KEHHS,
HalpaBjI€HHbIE  HAa  COBEPUICHCTBOBAHUE  apOUTPaXXHOIO  MPOLECCYabHOIO,
IPa)XaHCKOr0, TAMOXKEHHOI'O 3aKOHOAATENbCTBA M 3aKOHOJATEIbCTBA O HAJIOrax MU
cOopax; mpuBelNeHa aBTOpckas peaaknus oraenbHbix HopM AIIK P® u uHbIX
(deneparbHBIX 3aKOHOB, PETVIAMEHTHPYIOMINX IOCYIEOHBINH MOPSAIOK YpEeTyJInpOBaHUs
CHOPOB B c(epe MpeaTpHHUMATENbCKON IeATETbHOCTH.

Ipuioxenus: paboThl copepkaT cxeMbl-Kiaccuuranuu: «HeroprucanKInoHHbIe
GopMbl 3amUTBI TpaBa B cdepe HIKOHOMHUYECKOM JesTenbHOCcTH (mpmia. 1);
«[IpeTeH3nOHHBIN NOPSANOK YPEryJIUPOBaHHs SKOHOMUYECKUX CIIOPOB, BOZHUKAKOUINX U3
IPAXIAHCKUX MPABOOTHOICHUI» (Mpua. 2); «DopMbl yperyliupoBaHUs U pa3pelieHHs
HSKOHOMHUYECKHX CIIOPOB, BO3HUKAIOUIMX W3 AJMHUHUCTPATUBHBIX M HHBIX MYOIWYHBIX
npaBooTHOIIeHw» (mpua. 3). B mpua. 4 uznaraercs pa3paboTaHHBIN aBTOPOM MPOESKT
[TonoxxeHnus 0 NPETEH3NOHHOM MOPSAIKE YPErYJINPOBAHUS DKOHOMUYECKUX CIIOPOB.
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