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OBLIASA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJIbHOCTD IUCCEPTANUOHHOTO UCCJIeT0OBAHMSI.

['ocynapcTBeHHass MOJUTHUKA B HHTEpecax JETeH SBISIETCS NPUOPUTETHOU
00JIaCThI0O  JIEATENTLHOCTH  OPraHOB  TOCYJApPCTBEHHOM  BJIACTH, O  4YeM
CBUJICTEIILCTBYIOT  (efiepalibHble  IielieBble  mporpamMmbl  «Jletm  Poccum»,
neiictByromue ¢ 1997 roga, mpojuieBaeMble UM MPUHUMAEMble Ha OMPEIEICHHBIH
Mepuoj IO MEpe BBINOJHEHUS W TOCTAaHOBKM HOBBIX 3ajad. Tak, B KOHIEMIUU
dbenepanpHol 1eneBoi nmporpammsal «Jletu Poccun» vHa 2007 — 201G 061 oT™MEUEHO,
4TO MpodsieMa COIUAIBbHOTO CHPOTCTBA MPOJOJKAET OCTAaBaThCs HauOojee OCTpoi
poOIEeMOI TETCTBA M PEIIUTh €€ MOXKHO MyTeM aKTUBHOTO BHEIAPEHHS Pa3THMUHBIX
dbopM yCTpOICTBA IeTEH, OCTABIIUXCS O€3 TOTICYCHHS poz[HTeneﬁl.

MHoTroneTHSIS TpaKkTUKa TOKa3ajia, 4TO YCHIHOBIICHUE SBIIAETCS Hambosee
NpEeANOUYTUTENHHON (OpPMOIM yCTpolcTBa pebOeHKa, OCTaBIIErocss 0e3 IMOMeUYeHUs
poauTeneit. JloctaTouHO BCIIOMHUTB, UTO OTMEHa ychiHOBJIeHUs ¢ 1918mo 1926rox
HE UMeJia TMOJIOKHUTEIBHBIX PE3YyJIbTaTOB — YHCJIO OCCIPU3OPHBIX JeTeld He
COKPaTHJIOCK.

AIMUHUCTpATUBHAS TPOIEAYypa YCHIHOBIICHUS, JAEHCTBOBABIIAS TOCTATOYHO
JONTUIA Tepuoi, Tnepecraira ceds ompaBabiBaTh. MHOTOYMCICHHBIE —(DaKThI
HE3aKOHHOT'O BBIBO3a POCCHUHCKMX JETE€H B HWHOCTpPAaHHbIE TOCyJapcTBa ISt
YCHIHOBJICHUS TpeOoBald BMmemaTeabcTBa rocyaapctBa. Ilpunstue CemeiiHOro
kojekca Poccuiickoit denepaiivu, CTaBUBILIETO YCHIHOBJICHHE TOJ KOHTPOJb CY/a,
OBIJIO 3HAYUTENBHBIM IIIATOM B JEJIE OXPaHbl MPAaB U HWHTEPECOB COIUATHHO
HE3aIUIICHHBIX JETEH.

Heo6xoammo 3amMeTuTh, 94TO, YCTAHOBHUB CYACOHYIO MPOIEAYPY YCHIHOBICHUS,
3aKOHOJaTeb Cpa3y HE MOI PEeHIuTh BCE MPOOJeMbl, MOTYIIHE BO3HUKHYTH MpHU
MIPOU3BOJICTBE YCHIHOBJICHUS, YTO M TIOKa3aja MPaKTUKaA B TIEPBBIC e TOJIbI JeHCTBUS

HOBOTI'O 3aKOHOAATCJILCTBA.

! Cm.: Pacniopsuxenne TTpaButensctsa Poccniickoit ®enepamun ot 26 saBaps 20071, Ne 79 06
yrBepkaennn Konnenmuu QenepanpHoil meneBor nmporpammbl «/letn Poccun» wa 2007 — 2010
roabl /| Poccuiickas razera. 2007. 2pesp.
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YToIHOMOYEHHBIN MO npaBaM 4elsioBeka B Poccuiickon @enepaunu B. Jlykun
C COXKaJICHHEM OTMETWUJI, UTO «YCHIHOBJICHHE, KaK MPUOPUTETHASI (opMa CEMENHOTrO
YCTpOMCTBA AETel, ocTaBIIMXCs 0€3 MonevyeHus: poauTtenei, passuto B Poccuu noka
9TO0 c1ab0», OOBICHSS 3TO OIOPOKPATUUECKUMH U Cy/NeOHBIMU MPENOHAMU Ha MyTH
YCHIHOBIEHHS peOeHKa

AKTyallbHOCTh ~ TE€Mbl  HCcleAoBaHUsA  OOyClOBI€HAa  mpoOieMamu,
BO3HMKAIOIIMMU B MPABONPUMEHUTEIBHON CyJeOHOW MPaKTHKE MPHU MPOU3BOJICTBE
YCBIHOBJIEHUS OCPENCTBOM MIPOLIECCYAITBHOTO MEXaHHU3Ma IIPaBOBOTO
pPEryJIMpOBAaHUS, KOTOPBIA HMEET KakK OIpPEACICHHbIE MNPEUMYIIECTBA, TaK U
HEJOCTATKH, B CBSI3H C YEM HYKJAETCS B COBEPIICHCTBOBAHUMU.

TeopeTuko-npakTUyecKasl MOJEMUKa, KOTOpas pa3BEpHyJlach Ha CTpaHULAX
HAyYHBIX M3JaHUN, a TaKXe CPEICTB MAaccOBOM MH(OpPMAIMHU CBUICTEIBCTBYET O
TOM, 4YTO JJIi POCCHUMCKOTO OOIlecTBa MpoOiieMaTHKa YCHIHOBIIEHUS JIeTed TOo-
NPEXKHEMY OCTAaeTCsl aKTyalbHOM M BOcTpeOOBaHHOU. OOCYXIAIOTCS pa3iUuyHbIe
(GopMBI  3alIUTBI  WHTEPECOB  HECOBEPIICHHOJCTHUX  (FOPUCIUKIMOHHBIC H
HEIOPUCAWKIIMOHHBIE),  MPAaBOBOM  HMHCTPYMEHTapWid  JOCTIKEHUS  IIelei,
COBOKYIHOCTb MPAaBOBBIX CPEJICTB U MPOYHE HEOTHEMIIEMBIE 3JIEMEHTHI MPABOBOIO
perynupoBanus. Mcxons w3 3TOro, B JUcCepTalui OyAyT OCBEIICHBI MPOOJIEMBI
MPOIIECCYANIbHOTO XapaKTepa, BO3HUKAIOLINE B XOJI€ CYIOIPOU3BOJICTBA, CBI3AHHOTO
C YCHIHOBJICHUEM JI€TEM, a TAKKE MYTH UX Pa3PEILICHUS.

CreneHb HAy4YHOUW pPa3padOTAHHOCTH TeMbl HcciaeaoBanusi. C MOMEHTa
npunsatus CemeitHoro koaekca Poccuiickoit @deaepaiiuu, 3aKpenuBIIEro CyACOHYIO
MIPOIIETYPY YCHIHOBJICHHUSI, IPOILIO O0JIee ASCATH JIET. Y YUTHIBAs, YTO YCHIHOBJICHHE
JI0 O3TOr0 paccMaTpUBajIOCh KaK MaTepuajbHBI HWHCTUTYT, MpoOJIeMe ero
UCCJIEIOBAHUSI B COOTBETCTBMM C HOBBIM 3aKOHOAATEIbCTBOM OBLIO YJEJIEHO
nocrarounoe BHumanue (H.B. Jlerosa, JI.b. Ilpyanukosa, E.D. Tepemenko, I'.1.
Abpamenko, H.W. Barypuna, K.}O. bopoanu). OmHako yChIHOBIEHHE UCCIIEI0BAIOCH
OIISITh K€ KaK MHCTUTYT CEMENHOTO MpaBa, MPOU3BOJCTBY IO JENYy B CYAE yAEIAIO0ChH

BHHUMAaHUC JIUIIb B O6I_HI/IX ucpTax.

Lom: Jlokax YIOJTHOMOYEHHOTO 110 IpaBaM dejioBeka B Poccuiickoit deneparuu 3a 2006rox //
Poccuiickas razera. 2007. 17amnp.
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B Hayke rpakmaHcKoro mnporeccyaibHOro npapa He ObLI0 (pyHIaMEHTaTbHBIX
WCCIIEIOBAaHUM, TOCBAIICHHBIX CYIeOHOMY PacCMOTPEHHUIO Jied 00 YCHIHOBJICHHH,
Py TOM OTAEJbHbIE aBTOPHI, B yacTHOCTH, T.M. IlenkoBa, FO.®D. becnanos, yaensuu
BHUMAaHHE M3yYECHHUIO COOTBETCTBYIOIIEH MPOOJIEeMATHKUA, HO B CHCTEME WHBIX e,
BO3HUKAIOUIMX U3 CEMEUHBIX TPABOOTHOILICHUM.

BrimensnoxxenHoe MMO3BOJISIET  CHejIaTh BBIBO/I, 4TOo POOJIEMBI
CyJIOTIPOM3BOICTBA JIeJl YKa3aHHOM KaTeropuu TpeOyroT 0oJiee OJHOTO U TITyO0KOTo
W3y4EHUS.

Ieab HACTOSIIIETO MCCIIEAOBAHUS 3aKJIIOYAETCS B MPOBEICHUU KOMIIJIEKCHOTO
aHaNM3a CyIOIMPOU3BOACTBA IO JejlaM 00 YCHIHOBJICHHH, PACCMOTPEHHH OTIEIHHO
KOKIOM CTaauu CYIOTPOU3BOJICTBA C BBIICIICHUEM OCOOCHHOCTEH, XapaKTEPHBIX
UMEHHO I JeJl yKa3aHHOW KaTeTOpHWH, a Tak)Ke BBISIBICHUU OIMMOOK TIpH
PacCMOTPEHHUH B CyJax Jied 00 YCHIHOBJICHUH U TOUCK IMYTEeH UX yCTpaHEHUs JJis
MOBBIIICHUS Ka4ECTBA MPABONPHUMEHUTEIIBHON MPAKTUKH, B CBS3U C YeM OCHOBHBIMHU
3a/1a4aMM BBICTYMAIOT:

- BBISBICHUE OTACIBHBIX TIPOIECCYTbHBIX aCMEKTOB (OPMHPOBAHUS
COBPEMEHHOTO CYACOHOTO yCHIHOBJIEHUSI B pa00TaX yUYEHBIX JOPEBOIIOIMOHHOTO W
COBETCKOTO MEPHUOJIOB;

- U3y4eHHUE CYIIHOCTH M OCOOEHHOCTEH OTAEIbHBIX BUIOB CYJIONPOU3BOICTBA

10 TPaXJAHCKUM JIeJiaMm;

- a”HajM3 paboT Mo OOIIMM BOINPOCaM, MUMEIOIIUM OTHOIIEHUE K OTIEIbHBIM
CTaHsIM CYJOITPOU3BO/ICTBA,;

- BBISIBJICHUE OCOOCHHOCTEN CyIOMPOU3BOICTBA M0 JejiaM 00 YChIHOBJIEHUU Ha

KaKI0M €ro CTagnu,

- BbIpabOTKa TIPEUIOKEHUI TI0 COBEPIIEHCTBOBAHUIO TPAXKJIAHCKOTO
MPOLECCYATBHOTO U CEMEMHOTO 3aKOHO1aTEIbCTBA.

O0beKTOM  WCC/IeNOBAHUA  SBJISETCS  COBOKYITHOCTh  OOIECTBEHHBIX
OTHOLICHHM, BO3HHMKAIOIIMX B paMKax TIPaxJaHCKOTO CYyJONPOU3BOACTBA IMpHU
PACCMOTPEHUH W PA3PEIIEHUH TPaXTAHCKUX JEJ, CBSA3AHHBIX C YCBIHOBJIEHUEM

ETEN.
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IIpeameTom wucciaeR0BaHUS BBICTYIIAIOT IPOIECCyalbHbIE OCOOCHHOCTH
CYJIOTIPOU3BOCTBA IO JiejaM 00 YChIHOBJICHUH.

MeTo10/10THYECKOH OCHOBOW MCCJIeMOBAHUA SIBJISIIOTCS  OOIIEHAYYHBIN
JTAAICKTUKO-MATEPUATUCTUYECKUN METOJ TNO3HAaHWs, a TaKXe 4YacCTHO-HAyYHBIE
METOAbI. CUCTEMHBIM, CpPaBHUTEIBLHO-NIPABOBOM, CPAaBHUTEIBHO-UCTOPUUYECKUM,
(bOpMaITbHO-JIOTUYECKUH, METOJ OOpabOTKM CTATUCTUYECKUX JaHHBIX CYIeOHOM
MPAKTUKHU.

Teopernueckyro 0CHOBY AuccepTalMU cocTaBuiu TpyAsl S.B. AGpamoBa, A.
AsuzoBoii, M.B. Anrokonbckolt, H0.®. becnanosa, S.H. bpannenoyprckoro, M.A.
Bukyt, U.B. T'eccena, I1.B. I'maynsnoBa, A.I'. Toitx6apra, M.A. T'ypBuua, A.A.
Hob6poBonbckoro, M.A. Kepyomuca, I''A. Xwmna, B.H. 3abpomunou, A.M.
3aroposckoro, H.b. 3eiinepa, C.A. UBanosoii, O.B. Ucaenkosoii, H.M. Koctposoii,
N.A. Koostkunoit, JI.A. Kysemuueoir, H.B. Jlerosoii, K. Hepomuna, A.H.
[Teprament, W.B. PemernukoBoii, B.A. Pscenuea, T.B. Tkauenko, M.K.
Tpeymnukosa, I1.4. TpyOnuxoma, JI.A. Tymanopoit, M.K. Ilaryposoii, T.M.
Henkosou, I'.®. llepmenesuya, K. Imatkosa, B.H. Illernosa, /[.M. Yeuora, B.B.
SIpkoBa u np.

HopmatuBHO#i ocHOBOM wuccaeaoBanusi spisoress Konctutynus PO,
['paxxganckuii mponeccyalibHbiil kogeke P, Cemeitnbiii kogekc PO, ['paxnaHckuii
koaekc P®, ITocranonenus [IpaBurensctBa Poccurickon denepanuu u pag Ipyrux
HOPMATUBHBIX aKTOB.

IMIUPUYECKON OCHOBOM THCCEPTANMOHHOIO MCCJIETOBAHUS TOCTYKUIH
MaTepuaibl ONMyOJWKOBAHHOW TPAKTHUKA B PA3IUYHBIX COOPHHUKAX M CPEACTBAaX
MaccoBOM HHGOpPMaIUH.

Hayynasi HoBU3Ha uccieqoBanusi. B pamkax chopmylupoBaHHBIX 3ajlady U
0003HAYEHHBIX II€JIEH Pe3yJbTaTOM pPadOThl SBUIMCH CICAYIOIINE, OTPAXKAIOIIHE
HOBU3HY IPOBEJAECHHOTO HMCCIICIOBaHUs, OCHOBHbIE IOJIOKEHHSI, BBIHOCMMbIE€ HA

3alUTY:
1. IlpousBeneHHBbII HCTOPUYECKUM aHAIU3 IIO0Ka3aj, YTO CYIIECTBYIOLINE

HOPUANYICCKUC Cl)OpMBI YCBIHOBJICHU S 06H3I[3IOT Pa3JIMIHBIMHA ITOJIOKUTCIBHBIMU U

OTPULATCIIbBHBIMU YCpPTaMU. OI[HaKO, KakK CYHUTAacT aBTOp, B Poccun nepexona oT
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aIMUHUCTPATUBHOU K CyneOHON (hopMe YCHIHOBJICHHS SIBIIICTCS 3aKOHOMEPHBIM H
0OYCJIOBIICHHBIM PSIZIOM CYIIIECTBEHHBIX IMPABOBBIX OOCTOSTENBCTB. B wacTHOCTH,
Cy/1IcOHBIN MOPSAOK YCHIHOBJICHHS JIETEH B HACTOSIIEE BpeMsl HauOoJiee palmoHaIeH
u  d(dexkTuBeH, TOCKOJBKY TPEAOCTABISAET KaK YyCHIHOBISIEMOMY, TaK H
3aMHTEPECOBAHHBIM JIMIIAaM HAaWOOJIBIIIME MPOLIECCYaIbHBIE TapaHTHHU, TTO3BOJISIIOIINE
JICUCTBEHHO pPEaJM30BbIBATH MaTe€pHalbHbIC IIpaBa, 3aKPEIUICHHbIE B HOpMax
CEMEMHOTr0 3aKOHOJaTe/ILCTBRA.

2. luccepranToM 000CHOBBIBAETCS MOJIOKEHUE O TOM, YTO CYyACOHBIN MOPSITOK
YCHIHOBJICHUS W3HAYaJIbHO HE JOHKEH OBITh CBSI3aH CO CIOPOM O TIpaBe, Kak
MOJIaral0T HEKOTOpBbIE aBTOpbl. Ha camom naene mpu yCHIHOBJIEHUHM HOPUAWYECKUAN
KOH(JIMKT HE CYIIECTBYET, TaK KaK Ha YpPOBHE CEMEHHOIro 3aKOHOJIaTeJIbCTBA
MPEANOCHUIKH 1T ATOTO KOH(JIMKTA CHEIUaIbHO HHUBEIHUPYIOTCS Pa3TUIHBIMUA
MPaBOBBIMH CPEJICTBAMU — JJIsl YCHIHOBJICHUS HEOOXOUMO COTJIACHE POJUTEIICH, a B
OCTaJbHBIX CiIy4asx (HeAeecmoCOOHOCTh JIMI, 0E3BECTHOE OTCYTCTBHE POIMTENICH,
JMIIIEHUE POAMTEILCKUX TpaB W Ipodee) pedb OyIeT HITH He 00 OcClaphBaHHUH
BO3MOXXHOCTH CaMOT'0 YCHIHOBJICHHUSI, a JIMIIIb 00 OMPOBEPKEHUU COOTBETCTBYIOIIUX
¢bakToB.

3. [lo MHeHuIO aBTOpa, CHopa O IMpaBe HE CYIIECTBYET M IPU OTMEHE
YCBIHOBJICHUS, XOTSI 3aKOHOJIATEJIb OTHEC JAHHYIO KaTErOpHIO A€ K HCKOBOMY BHUIY
TPAKIAHCKOTO CYJIOMPOU3BOJICTBA. JTa MBICIh HAXOAUT CBOM OOBEKTHUBHBIC
OCHOBaHHS B TOM, YTO JJIi OTMEHBI YCHIHOBJICHMSI JOCTATOYHO J0Ka3aTh B CYJIE
HAJIMYUE COBOKYMHOCTH IOpHAWYecKuX (akToB, ykazaHHbix B cT. 141 CK PO,
HampuMep, 3J0YNOTpeOJeHne POAUTEIbCKUMU TIpaBaMU WM HECOBMECTUMOCTH
MICUXO0-3MOILIMOHAJIBHBIX YEPT XapaKTepa YCHIHOBICHHOTO U YCBHIHOBUTENA. MIMEHHO
MO3TOMY TIPaBOM TPeOOBaTh OTMEHBI YCHIHOBJICHHS 00J1aIaf0T CaMU YCBIHOBHTENHU. B
MCKOBOM TIPOM3BOJACTBE TNPEABABICHHUE HCKAa CO3Ja€T psiJ MPOLECCYATbHBIX
TpyaHocrteut, kotopeie ¢ no3unuid ['TIK P® yctpanuts Henb3s. Tak, mojgada ucka
YCBIHOBHTENIEM 00 OTMEHE YCHIHOBJICHHUS (AaKTHUYECKH O3HAYAET MPEAbSIBICHUEC

«HMCKa K CaMOMYy cede».



8

4. Tlo nenmam 00 yCHIHOBJICHUH JE€TEH HEOTHEMIIEMOU MPEAMOCHUIKON TIpaBa Ha
oOpailieHue B CyJl SBISETCS IOPUANYECKUN HHTEPEC, TO €CTh KOHKPETHAS COI[MaIbHAS
NOTPEOHOCTh YCBHIHOBUTENS ObITH poauteneM. [loaToMy mnpu mnojaye 3asBICHUS
3aMHTEPECOBAHHOE JIMIIO JTOJDKHO YKa3bIBaTh, B U€M 3aKJIIOYAETCSA €r0 IOPUINUYECKHMA
MHTEpPEC MO OTHOUIEHUIO K pebeHKy. OJHaKo 3TO HE O3HA4yaeT, YTO CyJ B XOe
mpoliecca He JODKEH TMpOBEpSTh JACHCTBUTENBHOE HAMEPEHUE YCHIHOBUTEINS,
MOCKOJIbKY IOPUINYECKHI HWHTEpEC YCHIHOBUTENS BTOPUYEH [0 CPaBHEHHUIO C
MOI00HBIM UHTEPECOM YCHIHOBJISIEMOTO.

5. B Buay Ttoro, uro ngena 00 YCHIHOBIEHHHM pPacCMaTPUBAIOTCS CYAOM
MOCPEACTBOM 0OCOOOTr0 MPOM3BOJACTBA, TO B HENSIX OOECIeUeHHUs 3alluThl MpaB
pebeHka  1e1ecooOpa3HO  OMpENeNuTh  TIPAHMIBl  pealu3alii  [MPUHIUIA
coCTA3aTeNbHOCTU. B CBSI3M C 3TUM aBTOp TMoOJjaraer, 4ro JOKa3aTeJbCTBEHHAs
aKTUBHOCTb CyJa JOJDKHA OBITh CYIIECTBEHHO BBIIIE, HEXKEIHM B HCKOBOM
IIPOU3BOJICTBE 3a CYET PACIIMPEHUS Kpyra HEOOXOJUMBIX OKa3aTelbCTB. 10 ke
caMo€ KacaeTcsl MPUHIUIA JUCTIO3UTUBHOCTH B OTHOILIEHUH BO3MOKHOCTH OTKa3a OT
CBOMX TPeOOBaHUM WM 3aKITIOYEHUSI MUPOBOT'O COTJIAIICHHUS.

6. CynebGHoe pelieHue 1o jaenaMm 00 YChIHOBJICHHH HOCHUT KOHCTHUTYUPYIOLIUI
XapakTep, TO €CTh OHO HE CTOJIbKO MepepachpeiesiieT 00bEKTUBHbIE IOPUINYECKUE
npaBa U OOS3aHHOCTH, CKOJIbKO MEPEBOJAUT OOBEKTHUBHOE MPABO B CYOBEKTHUBHYIO
IUIOCKOCTh,  YCTaHABIMBas  paHee HE  CYIIECTBOBABIIME  IOPUAMYECKHE
B3aMMOOTHOIICHUS MEXIY PA3IMYHBIMU CyObEKTaMHU.

7. Henp3s cormacutbCs C 3aKOHOAATEIbHBIM TIOJOKEHHEM O TOM, YTO
YCHIHOBJICHHE pEOCHKa B Cly4ae JIMIICHHWS poauTeneil (0JHOrO0 U3 HHX)
POIUTENHCKUX TpaB JIOMYCKAETCS HE paHee HCTEUYECHMs] LIECTH MECSIEB CO JHS
BBIHECEHHSI PEUICHHS Cy/a O JUIIEHUN poAuTened (OIXHOTO M3 HUX) POIUTEIHCKUX
npaB. [logobnas dopmymupoBka m. 6 cr. 71 CK P® He yuuThIBaeT CBOWCTBa
3aKOHHOM CHJIBI CyJIeOHOTO peleHus. BenencTsue 3Toro, mo MHEHHUIO JIMCCEPTAHTA,
TEUCHHE IIECTH MECSIEB JOHKHO KOPPECMOHIUPOBATb MOMEHTY BCTYIUICHHS

Cy,Z[C6HOFO pEeUICHUA O JIMIICHUH POAUTCIBCKUX IIPpaB B 3aKOHHYIO CUITY.
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8. Kouctutyupyromuii xapaktep cyAeOHOTO pelieHusi oOecleynBaeT Ha
Oyaymiee  CTaOWJIBHOCTh  MPABOOTHOIIEHUNW  MEXAY  YCHIHOBISIEMBIM U
YCBIHOBUTEIISIMU, CJIEIOBATENIbHO, €CJIM PEOCHOK YCBIHOBJIEH, TO HENOINYCTUMO U
BOCCTAHOBJICHHE B POJUTENBCKUX MpaBax OMOJOTUYECKUX poauTeneil. B mpoTuBHOM
Clly4ae YCHIHOBUTEIM OYAYT NOCTOSHHO HAXOJUTHCS MOJ YIpO30M «IMKBHJALIUU»
BO3ZHUKILIUX TIOCJAE€ BCTYIUIEHUS CyAeOHOrO0 peleHUss B CHIYy CEMEMHBIX
PaBOOTHOLIEHUH THUIIA <POJUTEIN-IETH.

IIpakTHyeckass 3HAYMMOCTH PpPe3yJIbTATOB MCCIeAOBaHUsA. BpiBoxbl u
IPEJIOKEHUS] MOTYT OBITh MOJIE3HBI MPU COBEPILIEHCTBOBAHUH 3aKOHOAATEIHCTBA 00
YCHIHOBJICHUH M OTMEHE YCBHIHOBJICHHA. Pe3ynbTaThl UCCIENOBaHHS MOTYT OBITh
UCIOJIb30BaHbl B HAY4YHBIX MCCIENOBAaHUAX IO IMpoOieMaM CyIONpOM3BOACTBA 00
YCHIHOBJIEHUM M OTMEHE YCBHIHOBJEHUS, a TAKXE IPHU IMPENoJaBaHUM OCHOBHOIO
Kypca «l'pakIaHCKOE IpoLeccyalbHOE NpaBo Poccum» M cnenuanbHOroO Kypca
«OCcOoOEHHOCTH CYyI0IIPOU3BOJICTBA MO OTAEIBHBIM KaTETOPUSIM IPAKIAHCKUX JEI».

AnpobGanus pe3yJbTATOB AUCCEPTALMOHHOIO MccjaenoBaHus. /luccepramus
BBITIOJTHEHA U oO0cyXkaeHa Ha Kadeape rpaxnaanckoro mnporecca ['OY BIIO
«CapaToBCcKasi rocyJapCTBEHHAs aKaJeMUs [IpaBa».

OCHOBHBIE  BBIBOABI M IPEMIOKEHHS  U3JI0KEHBl  JUCCEPTAHTOM B
OITyOJINKOBAaHHBIX CTAThsX U MaTepuaax, UCIOIb3yIOTCs IpH npenoaasanuu B 'OY
BIIO «CapaToBckas rocy1apCTBEHHAs akaJeMus Ipasa». Pe3ynbrarsl ncciaeaoBaHus
JOKJIaJbIBAJINCh Ha MEKIYHApOJHOW HaydHO-NpakTudeckol koHpepeHuuu «IIpasa
yenoBeka B Poccum m EBponeiickas KonBeHuus «O 3ammuTe mpaB M OCHOBHBIX
cBobom»» (. Caparo, 29-30 okts6pst 1996 r.); HayuHOUl KOH(EpEHIUH,
HOCBSIIEHHON OTKphITHIO CapaTroBckoro ¢guimana MHcTuTyTa rocyaapcrsa u npasa
PAH «IpaBoBas monutuka: (penepanbHble U peruoHANIBHBIEC TPoOIeMbD» (r. Capartos,
22-23 wuionss 2000 r.); Hay4YHO-TIPAKTHYECKOH KOH(pEpEeHIUH «AKTyajJbHbIC
npo0JIeMBbI TIpoIiecCyalibHON MUBUIIMCTHYECKOM Hayku» (r. CapatoB, 19-20ceHTs0ps
2002 r.); MeXIyHapOJHOW HAYYHO-TIPAKTHYECKOW KoH(pepeHuuu <«lIpuMeneHue
HOPM TPaXJaHCKOIO 3aKOHOAATENIbCTBA B  YCIOBHUAX Pa3BUTHS  PHIHOYHBIX

orHomeHnin» (k 10sietmro mpuusatus 'K P®) (r. Caparos, 1-2 oktsaops 2004 r.);
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HAyYHO-TIPAKTUYECKON  KOH(MEPEHIIMU  MOJIOABIX  YUYEHBIX-TIPOIIECCYATHCTOB
«Teoperuko-nporeccyanbubie npodiemsl [TIK u AIIK P®: nytu u crmocoOsl ux
pemrenus» (CapatoB, 12 mas 2005 r.); Bcepoccuiickoii Hay4HO-IPaKTHYECKOM
koHpepeHuun <«Poiib agBOKAaTYphl B CTAHOBJICHMU TPaXTAHCKOTO OOIIECTBa B
Poccumn» (r. Caparos, 16 nexaOpst 2005r.); MexayHapOAHON HAy4YHO-TIPAKTHUYECKOM
koH(pepenuun «HOpuandeckoe oOpa3zoBaHue W Hayka B Poccun: mnpoOnemsl
monepHuzaruu» (r. CaparoB, 6-7 oktsaopst 2006 r.); oOmepoccuiickoii HaydHO-
NPAaKTHYECKOH KOH(pEpeHInHn «AKTyajabHbIe MPOOJIEMBI POCCHIMCKOro ImpaBa» (T.

Kpacnonap, 16H0s6ps 2006r.) u ap.

Crpykrypa padorbl. [luccepranmus COCTOMT W3 BBEIEHHs, ABYX IJIaB,
BKJIIFOYAIOLTNX B ce0si ceMb naparpados, 3akiatodeHus, oudarorpaduyeckoro Crucka

VCIIOJIb30BAaHHOM JIMTEPATYPHI.

OCHOBHOE COJEPXXAHUME PABOTbI

Bo BBegeHnm 000OCHOBBIBACTCS AaKTyaJbHOCTb TEMBI, ONpPEACNEHBI LEeNu U
3aJa4M, MPEAMET, 0ObEKT HCCIEAOBaHNS, 0OOCHOBAHbBI MOJOKEHHsI, BBIHOCUMbIEC Ha
3alUTy, OTpaXKaIoUIMe HOBU3HY TNPOBEASCHHOTO  HCCIEAOBaHHUSA, YKa3aHa
IpaKTHYeCKass 3HAYMMOCTh, a TaKKe ampolaiusi pe3yabTaTOB JUCCEPTAIIMOHHOTO
UCCJICIOBAHMSI.

I'naBa nepBas — «/cmopus pazgumus uHCmumyma cy0ebH020 YCbIHOBNEeHUS»
COCTOMT U3 TpeX maparpados.

IlepBblii maparpad — «Mcmopuueckuii acnekm pazeumusi UHCMUMYMA
CY0ebHO20 VCBIHOGIEHUS 8 O00pPeBONOYUOHHBIL Nepuod» TOCBSIIEH HCTOPUHU
BO3HUKHOBEHUSI W PAa3BUTHS YCHIHOBJICHHUS KaK WHCTHTYTA, WCCIEAYIOTCS
OCOOCHHOCTH €ro TMPOW3BOJACTBA W BBIICHSAIOTCA OTIEIbHBIE MPOTPECCUBHBIC
MOMEHTHI, TIOBJIMSBIINE HA pPa3BUTHE WHCTUTYTa CyIeOHOTO YCBHIHOBIICHUS B
MOCIIEAYIOUTNE TTIEPUOIBI.

W3yyeHnne HaydyHOro H NPAKTHUECKOrO MaTepHaja IO3BOJHIO aBTOPY
OTMETHUTh, YTO 3aKOHOAATEIHLHOE 3aKPEIJICHUE MHCTUTYT YCHIHOBIICHHUS TIONYYWIT B
Havane XIX Beka. YCBHIHOBJICHHE HE TMPECIEIOBAIO IIENM 3alUTUTh HHTEPECHI

YCBIHOBJICHHOI'O, HO OBLII0 IIPHU3BAHO OXPAHATHL YaCTHBIC MHTCPEChl YCBIHOBUTCIIA U
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€ro poja, a, CIEeA0BaTElIbHO, PACKpPBIBAJIOCh, MPEXKIE BCEro, € NO3ULHM
YKOHOMHUYECKUX U MaTepUaIbHO-TIPABOBBIX, MPOIECCYabHON CTOPOHE MPOOIEMBI
YAEISUIOCh HENOCTaTOYHOE BHUMAaHME. B  4YacTHOCTH, OCHOBHOE Ha3HAa4Y€HUE
YCBIHOBJIEHUSI CBOJAMJIOCH K MIEPEIaye YCHIHOBUTEIEM YCHIHOBISIEMOMY CBOEH BIIACTH,
MMEHHU, HMYILECTBAa, peMecia B LIMPOKOM CMBICIE 3TOrO CJOBA; I KpPECThSH
yYKa3aHHBI WMHCTUTYT OBLI Ba)K€H C TOYKH 3pPEHUS COOpaHUS U TMPUYMHOKCHHS
paboueit CHITHI.

@opmManbHO OCYILIECTBIATh YCHIHOBJIECHHUE pAa3pEIIaANoCh BCEM COCIOBHSIM,
OJIHAKO MUMEJINCh IOPUINYECKNE, HALTMOHAIBHBIE, COCIIOBHBIE, PEJTUTUO3HBIEC U IPYTUE
OTpaHUYEHUS ISl JIMII, JKENAIOUIMX OBbITh YCHIHOBUTENSMHU. BOJBIIMHCTBO W3 HUX
OBUIO OTBEPrHYTO 3aKOHOJATEIEeM MOCIEIYIOIIET0 Nepruoia KaK yieMIstoliee mpasa
rpaxiad. Tak, HEHCTBYIOIIME OTEYECTBEHHbIE HOPMATHUBHBIE IPABOBBIE aKTHI,
3aTparuBaoIMe UHCTUTYT YCHIHOBIICHUS, MO3BOJIAIOT OBITh YCHIHOBUTEIISAMH JIMIIAM
100011 Bephl, JKEHILMHAM, HE COCTOAIIMM B Opake, MHOCTpAHIAM, €CIH 3TO He
MPOTUBOPEUYUT UHTEpECaM PEOCHKA.

JlanpHENIINKA aHaIu3 MO3BOJMUI JUCCEPTAHTY NMPUIATH K BBIBOIY O TOM, YTO B
UCCJIENYEMBII TEpUOJ YCHIHOBIEHUE PEryJMpPOBaIOCh B OCHOBHOM HOpPMaMH
maTepuaigbHoro npasa. CyneOHasi mpoueaypa mperycMaTpuBaiach TOJBKO IS JIHIL
MPUBUIIETUPOBAHHBIX COCJIOBUMU. [l BCeX MPOYMX HAJIUYECTBOBAJ YIPOUIEHHBIN
NOPSAOK YCHIHOBJIEHUS B 3aBUCHUMOCTH OT COCJIOBHOW MPHUHAMJICKHOCTH: KPECThSIHE
YCBHIHOBIISITU JIETEN ¢ BEIOMAa MUPCKUX OOIIECTB, MEIIaHE — C PA3pEIICHHs Ka3€HHOM
najgaThl MMyTEM MPUIKMCKU K CEMEMCTBY; JIMLA Ka3auybUX YWHOB — IO PACHOPSKEHUIO
Ha4yaJIbCTBA 3TUX YMHOB.

Mexnay TeM cienyeT NOpuU3HATh, YTO B JIOPEBOJIIOLMOHHOE BpEMs
c(hOpMHUPOBAIIUCH OTIEIbHBIE MPOrPECCUBHBIE YCIOBUS, MMEIOIIME OTHOIICHHE K
WHCTUTYTY YCBIHOBJIEHUS, KOTOPBIE 3aTEM MOBJIUSIIN HA CTAHOBJIICHUE U PA3BUTHE €TO
B coBeTckmil nepuoa. K mpumepy, cTano BbISBISATHCS COTJIACHE YCHIHOBIIIEMOTO JIULA
(xoTst 3TO B OOJIBIIIEH MEPE KacaloCh COBEPIICHHOJIETHUX, TEM HE MEHEE IOCITYKUIIO0
OTIIPABHBIM ITYHKTOM JJISI COBETCKOTO 3aKOHOJIATENILCTBA), €r0 POJAUTENEH, OIEKYHOB
Ha yceiHOBJIeHHE (cT. 149 CBona 3akoHoB Poccwmiickoir ummepun). OQHOBpEMEHHO

ITOSABHIINCH TpC6OBaHI/IH K BO3pPacCTy YCBIHOBHUTCIIA, HAJIWMYMUIO Pa3HHUIbBI B BO3pacTe
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MEXy YCBIHOBHTEJIEM M YChIHOBJICHHBIM (cT. 146 Coma 3akonoB Poccuiickoii
UMIICPHH), IPUCBOCHHUIO CBOEH (aMuiInK, UMEHH ychiHOBIeHHOMY (cT. 152 CBoma
3akoHoB Poccuiickoit mmrepur) u ap. B 1memom ke mpoleccyaibHas CTOPOHA
YCHIHOBNEHHST perymupoBamach cr. cr. 1460 — 1460° VcraBa rpaxaaHCKOro
CyJIOIIPOU3BO/ICTBA.

[TonBoass WTOr H3Y4YEHUIO MCTOPUUECKON PETPOCHIEKTUBBI, JAUCCEPTAHTOM
OTMEYaeTcsl, YTo cyleOHas mpoueaypa MCCIeAYyeMOro Mepuojia Ha IMepBbId B3I
HUYEro HE HMMella OOIIero ¢ COBPEMEHHBIM CyNE€OHBIM MOPSJIKOM YCHIHOBJICHHUS.
OpHako  HEKOTOphIE  AJIEMEHThl MEXaHU3Ma  IMPOILIECCYalbHOTO  MPAaBOBOIO
pEryJIMpOBaHUSl  MPOCIEXKHBAIOTCA U B JCUCTBYIOIIEM MaTepHaIbHOM U
MPOLIECCYATBHOM 3aKOHOAATeNbCTBE Poccuiickoin denepanuu: ydyacTue MpoKypopa
(cr. 1460° YcraBa rpakIaHCKOrO CyHOIPOM3BOACTBA, YTO COOTBETCTBYET CT. 273
I[TIK P®), 3akmoueHue opraHa OICKH M IIONMEYUTEILCTBA O COOTBETCTBHH
YCHIHOBJICHHUsT ~ MHTepecamM  pebenka  (ct. 1909 VYceraBa  rpakaaHCKOro
CYJIOTpPOM3BOACTBa, KoppeastuBHa cT. 272 I'TIK P®), orMeHa yCHIHOBICHHUS B
uckoBoMm mopsake (cr. 1908 Ycrama, 3to coorBerctBeHHO cT. 275 I'TIK P®D),
mpoleaypa OOKaJIOBaHUS pEUICHUs CyAa JIMIaMH, YYacTBYIOIIMMHU B Jeje, |
npokypopom (ct. 1460" Vcrapa rpaxmanckoro cymzompomssoacTsa). Kpome Toro,
POIUTENH BIPAaBE OTO3BATh COTJIACKE HA YCHIHOBJICHHE /10 BHIHECEHUSI PEIICHUS Cya
00 ycoiHoBjeHHH (11. 2 ¢T. 129CK P®), uT0 COOTBETCTBYET 3asBJACHHIO BO3pAKCHHI
110 YcTaBy rpaxkIaHcKoro cyponponssoactsa (cr. 14609).

HecMoTpss Ha TO, 4TO Ha3BaHHBIC YCIOBUS B 3aKOHOJATEIHCTBE HE ObLIN
HaAIpaBJIEHbl Ha 3aIUTYy HMHTEPECOB JETEH, B MOCIEAYIOIIEM 3aKOHOJATEIbCTBE 00
YCHIHOBJIEHUU OHU PACCMATPUBAIMCh UMEHHO B 3TOM aCHEKTE.

[IpoBeast HCTOPUKO-TIPABOBOM M CPABHUTENHHO-NPABOBOM aHAU3, aBTOP
MOJIaraeT, 4YTO CYUIECTBYET ONpeAeNieHHas IPEeMCTBEHHOCTh HOpPM TIpaBa,
MPUCYTCTBOBABIIMX B JIOPEBOJIIOIIMOHHOM 3aKOHOJATENIbCTBE, U TEX IOPUAMYECKUX
MPEANUCAHNMN, KOTOPHIE PETyIUPOBATN OOIIECTBEHHBIC OTHOIIECHUS B COBETCKHM
NEepUo U PEryaupyroT ceituac. [lpuyem HbIHENIHEE 3aKOHOATEIBCTBO HE SIBIISIETCS
IJI0/IOM MAalIMHAJIBHOTO 3aMMCTBOBAHUS MPOIIJIOro OMbITA U B 1IEJIOM COOTBETCTBYET

YPOBHIO IOTPEOHOCTEN COBPEMEHHOI'0 00IIECTBA.
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Bo BTropom nmnaparpade «Mcmopuueckue ocobenHocmu — pazeumus
uHCcmumyma cy0ebHo20 YCbIHOGIEeHUsl 8 COBEMCKUl nepuod» aBTOp IOJBEpraer
THIATELHOMY HCCJEOBAHUI0 WHCTUTYT YCBHIHOBJICHHMS JICTEH, a TakKe IMOPSII0K
OTMEHBI YCHIHOBJICHHS, KOTOpPHIE WMEIU MECTO B COBETCKHW TEpPUOJ Pa3BUTHUS
rocyJ1apcTBa.

B nepByro ouepenp, aBTOp OTMEYaeT, 4YTO Cpa3y IMOCJIE PEBOIIOLHU
HaOJII0/1aeTCsl SIBHBIM HEJAOCTAaTOK 3aKOHOJATEBHOIO IIPABOBOTO PEryJHpPOBAHMS
WHCTUTYTAa YCHIHOBJIEHHUS B CBSI3UM C Hjced (HOpMUpPOBaHMUS TaKUX HOPM IIpaBa,
KOTOpbI€ HE COOTBETCTBOBAIU Obl OypKya3HO-dPKOHOMHYECKHM OTHOILICHHSIM.
OnHako, Kak TMoOKa3ajla MpakTHKa, cpa3y He yaanoch 3(G(EKTUBHO pa3rpaHUYHUThH
aIMUHUCTPATUBHBIA U CYACOHBIA TOPSIOK YCBIHOBIICHUS, MO3TOMY B YKa3aHHBINA
NIEPUO]T HAOMIOAAIOTCS TTOMBITKH yYPETYJIUPOBAHUS «KaK YUCTO aJMUHUCTPATHBHOTO,
TaKk U CyAeOHO-IIPOIECCYalbHOTO TMOPsAKa» MPOM3BOJACTBA YCHIHOBICHHS. Kpome
TOT0, OOIIECTBO CTOJKHYJIOCH C OJHOM M3 CaMbIX 3HAUYUMBIX IPOOJIEM YCTPOMCTBa
JETe B CEMbIO BCIIEACTBUE OOJIBIIIOrO KOJIMYECTBA OCCIPHU30PHBIX JAeTei (UTO OBLIO
BBI3BAHO MTOT'AMH I'PaXKTAHCKOW BOMHBI).

B nepuon ¢ 1918 mo 1926 rox ychiHOBIEHHE HE MPAKTHKOBAJIOCH, OJIHAKO
npobiema OecCTpU30pHOCTH JIMKBUIUPOBaHA HE ObUTa, a JETH TOMENIAINCH B
CTICIMAIM3UPOBAHHBIC JETCKUE YUYPEKIEHHUS I10J] ATHAOW ToCyIapcTBa, 4YTO HeE
00YyCITIOBUJIO YCTPAHEHHUSI CaMOr0 HMHCTUTYTa YCBHIHOBJICHHS, TaK Kak, C OJHOM
CTOPOHBI, JCTCKHE YUYPESXKJACHUS Majio (PUHAHCUPOBAIWCH, C JPYroi, OHU HE
3aMEHSIM COO0M CEMBIO.

[lo mpuymHE 5TOrO TOCYAAPCTBEHHBIM OpraHaM ObBLJIO PEKOMEHIOBAHO
OoT/HaBaTh JeTell B cemMbu Oe€3 ychIiHOBIeHUs. Vcxoms w3 d9ero, mporieccyaibHas
CTOPOHA BOMPOCA MPAKTUIECKU OCTAJIACh HEPA3PEIICHHOM.

[Tonumas Bce BbllensioxeHHoe, B Konekce o Opake, cembe u oneke PCOCP
1926 r., xoTophiii aedictBoBan n0 1969 r., Obula mpeanpuHATa OJHA W3 TEPBBIX
MOTIBITOK O 3aKPETUICHUH YCIIOBUM yCBHIHOBJICHUS. OTUacTH 3TH yCIIOBUS HA CaAMOM
nene  ObUTM  3aUMCTBOBAHBI W3 JOPEBOJIOIMOHHOTO  MPOIECCYaTbHOTO
3aKOHOJIATEIhCTBA, XOTS OTKPHITO ITO HE MpU3HaBajaoch. K mpumepy, cpeay mpodnx

YCJIOBI/Iﬁ 3aKOHOAATCIIb MPCANNChIBAI BbIABIATE AAMUHHUCTPATHBHBIM OpraHamM
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KEJIaHWE YCHIHOBHTENS, COIVIacCHe OWOJOTHYECKHX POAMTENCH YCHIHOBIISEMOTO
pedenka Ha yceiHOBJIeHHE (cT. 61 KoBC 1926T.), camoro pebenka, pocturiiero 10
ger (cr. 63 KobC). JlanHble ampoOMpoOBaHHBIC YCJIOBHS IIOKa3amd cel0s ¢
MOJIOKUTEIBHON CTOPOHBI, B CBsI3U C ueM ObLH «aiepeneceHs» B KobC PCOCP 1969
r. Tak Ha3BaHHBIE YCJIOBUS MOJy4Wsn 3akperuienue B cT. cr. 98, 100, 102, 103, 104
KobC PCOCP.

VYkazanuwiii KobC PCOCP B nepuoa g0 1995r. nmoaTBepani 1eMCTBEHHOCTh
U3TIOKEHHBIX YCIIOBUHM, W TyTeM H3MEHEHHS 3aKOHOJATENhCTBA K HHUM OBUIH
noOaBneHbsl HOBBIE. OJHOBpEMEHHO OBIT BOCCTaHOBIEH W «epeHeceH» u3 KobC
1926 r. uHCTUTYT OTMEHBI ycbiHOBIEHUA. [Ipuyem, ecau mo KobCy 1926 r. 6pina
npeaycMoTperna  auddepeHnumanus — Opoleayphl  OTMEHBl  YCHIHOBJICHUS
(amMuHUCTpAaTUBHAS, €CJIM yCHIHOBJICHHWE IMPOW3BOJIUIOCH B OTCYTCTBHE COIJIACHS
ponutenel pebeHka, U CylaeOHas Mo MCKy JFO0T0 JIHIA, BKIIIOYash POAUTENEH, eciu
3TOro TpeboBanmu MHTEpechl pederka), To B KobC 1969 r. npaBoMm mnpeabsBicHUs
UCKa 00 OTMEHE YCBHIHOBJICHHS HAJACISUINCh POAMTENN peOeHKa, OpraH ONeKd H
MOTICYUTENHCTBA U TIPOKYPOP.

Takum 00pa3oM, MOXXHO KOHCTAaTHPOBATh, YTO IIOCTENEHHBIC W3MEHCHUS
WHCTUTYTAa YCHIHOBJICHHMSI M OTMEHBI yCHIHOBJICHUS, KOTOPHIE B Pa3HbIE MEPHOIBI
pPETYIHPOBAINCh HOPMaMH MaTepHALHOTO TipaBa, K cepeauHe 90x rom0B
MOCIIEZIOBATEIbHO TIPUBENH 3aKOHOAATENsl K MBICIH O TOM, YTO YCBIHOBJICHHE
NpeCcTaBIsieT coO0M KOMIUIEKCHYIO KaTeropuio, B CBSI3M C 4Ye€M OHa JOJDKHA
PETYIMPOBATHCS MPOIECCYATTEHBIM U MAaTEPHATBHBIM 3aKOHOIATETHCTBOM.

Hccnenys B TperbeM maparpage «CogpemenHblli npoyeccyaivbHbuli NOPsO0OK
VCbIHOGIeHUsL NO POCCUNICKOM) 3AKOHOOAMENbCMEY», aBTOP MPUXOAUT K BBIBOY, UTO
aJIMUHUCTPATHBHASI TIPOIIElypa YCHIHOBJICHUS TepecTaja OTBe4YaTh TPEOOBAHUAM
BpPEMEHH, a BBEJEHUE CYACOHOTO TOPSAKa O0YCIOBICHO PAIOM OOCTOSITENBCTB. CY/
HE3aBHUCUM ¥ TOMYUHSETCS TOJBKO 3aKOHY, OTCYTCTBYeT BEJOMCTBEHHAsS
3aMHTEPECOBAHHOCTH, Cy/IbU 00Jiee MPOPECCUOHATBHBI B TPUMEHEHUN HOPM TTpaBa.

Kpome Toro, mpencraBisercs, 9TO PHU COMOCTABICHUN aIMUHUCTPATUBHOTO H
CyneOHOTO TIOpAMKA, TOCICIHUNA HAWIY4IINM 00pa3oM TrapaHTHUPYET 3aluTy

CY6’I>CKTI/IBHLIX IIpaB U OXpaHsACMbIX 3aKOHOM HMHTCPECOB KaK YCBIHOBJIIACMOI'O, TaK U
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npounx Jul. K mnpumepy, B oOTiuyMe OT aJIMHUHHMCTPATUBHOIO TOpsJIKa CYyA
yCTaHaBJIMBAET, BO-MIEPBbBIX, CIEIHMAIBHYIO MPOIECCYAIbHYIO MPOIEAYPY, CI0KHOCTH
KOTOPOM MO3BOJISIIOT BBISIBUTH JIUI, ¥ KOTOPBIX CYIIECTBYIOT CKPBIThIE HAMEPEHUS
YCHIHOBJIEHUS B OTHOLIEHWH HECOBEPIICHHOJETHUX. Bo-BTOpbIX, YyKa3aHHas
npoueaypa mo3Boisier 3()PEeKTUBHO pelaTh BOMPOCHl JOKA3aTEIbCTBEHHOTO MpaBa
(mpaBWIIBHO BBIABIATH (DAKTHI, BXOMSAIIME B TIPEAMET JOKAa3bIBaHHS W KPYT
HEOOXOJMMBIX JIOKA3aTeJIbCTB), a TAKXKe MPHUBICYCHUE B CYIOMPOU3BOJCTBO JIUII,
y4acTBYIOIIMX B nene. B-Tperbux, cyaeOHOe pelleHue, BCTYNHBIIEE B 3aKOHHYIO
CUJIy, MpeNCcTaBisieT coOOil MPaBOBOM akT TrOCyJIapcTBa, KOTOPBIM obOecreurBaet
CTaOWJIBHOCTh TMPABOOTHOIICHUN MEXIy YCBIHOBUTEIEM W YCHIHOBJICHHBIM. B-
YETBEPTHIX, CyJeOHas MpoleAypa HajlaraeT OrpaHWYEHUs HA JEUCTBUE MPUHIUIIA
JMCIIO3UTUBHOCTH B  1ENAX 3allMThl MpPaB HECOBEPIICHHOJETHUX B YacTH
BO3MOXXHOCTH OTKa3a 3aMHTEPECOBAHHOTO JIMIIA OT COOCTBEHHBIX MaTepUaIbHO-

MPaBOBBIX TPEOOBAHUH U 3aKJIFOYEHHUSI MUPOBOTO COTJIAIICHUS.
Bmecte ¢ Tem, HECMOTpsSI Ha TO, YTO CyAE€OHBIA MOPSATOK UMEET OUECBUIHBIC

MPEUMYILECTBA MO CPABHEHHUIO C aJIMUHUCTPATUBHBIM, UMEIOTCS U CYIIECTBEHHBIE
npobsieMbl B JAaHHOM oOnactu. Tak, COTJaCHO CTAaTUCTUYECKHM CBEICHHSIM,
HAOJTI0JTAeTCS CHIKEHHUE POCTa YCHIHOBJICHUH poccuiickumu rpaxaanamu (B 2000r.
— 10475 nereit ycbiHOBIIEHO oTunMamu (Madexamu), 7391 — mMOCTOPOHHUMU
rpaxnanamu; B 2005 r. — coorBerctBenHo 7767 u 7536 nereir)'. ITo MHeHMIO
JUCCEPTAHTA, 3TO CBSA3aHO HE TOJILKO ¢ 0o0Jiee KECTKOM MpOLeaypOoid YCHIHOBICHUS
(Mo cpaBHEHHIO C aAMUHHCTPATUBHOW), HO W APYTUMH TNPUYMHAMHU, B YaCTHOCTH,
OOHHUIIIAHMEM HACEJIeHHUs, JACKIaCCHUPOBAHUEM OIpPEACIECHHBIX CIIOEB HACEICHHUS,
YMEHBIIEHUEM YUCIEHHOCTH B3POCJIOr0 HACEIECHUS U T. 1.

ONHOBPEMEHHO CJEIyeT YAENATh OOJbIle BHUMAHHS MPOLECCYATbHBIM
acneKkTaMm CcyaeOHOM TpoLeaypbl YCHIHOBICHHMS HECOBEpPLIEHHOJIETHUX. B cBs3u ¢
4YeM aBTOp HE pa3zesiieT MHEHUE OTEIbHBIX YUEHBIX 00 YNpa3IHEHUH YChIHOBJICHHUS
kak wHCcTUTyTa (C. TpollMHA) M YCTAaHOBJICHHUS CIEIUAILHOW aIMUHHCTPATUBHOW
IpoLeIypbl WKW CyOeOHOW MOABEAOMCTBEHHOCTH MHUPOBBIM CYIbSIM JIed 00

ycbiHOBIeHHH TachkiHkoB (mamuepuir) (O Kocoma). AprymeHTanuel 3ToMy CITyKUT

om: http://www.usynovite.ru/statistiks/2005/russian(17.2007
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OTBEprHyTasi MpakTUKa OTMEHbI ychiHOBIeHHs ¢ 1918 mo 1926r., pocT cuporcrBa
nered (B TOM 4YHCIIE COIMATBHOTO CHPOTCTBA), COIMAIBLHO-DKOHOMHUYEKHUE
npoOiemMbl, a Takke BO3MOXHOCTh B CYIACOHOM TMOpsAKEe HaubojIee MOJIHO
peann3oBaTh IpaBa, OOECIEUEHHbIE HOPMAMH 3aKOHA: 3asBISATh XOJaTaiiCTBa,
y4acTBOBaTh B HCCJEJAOBAHMM JI0KAa3aTEIbCTB, 00XaJlOBaTh pELIEHUE CyAa U T.1.
Kpome Toro, B cy1eOHOM 3acelaHlH YYacCTBYET IMPOKYPOP C LIENbI0 HEAOMYCTUMOCTH
HapyILIEHUsl NpPaB U HUHTEPECOB HECOBEPIIEHHOJIETHETO, MPUMEHSAETCS HETHUIUYHAS
MpOLEAYpPa 3aKPHITOTO 3aCEIAHUS.

B ycnoBusix pa3BepHyBLIEHCS TOJEMHKM B OTHOIICHHH 3alpElICHHUS
WHOCTPAHHOI'O YCBIHOBIICHUS MOAJEPKUBAETCI MHEHHE, YTO HPHUOPUTETHOM
HAIMOHAIBHOM 3a7]aueil SBJseTCsl 0OecrieueHre KaKoro peOeHKa TerjaoM 1 3a00Toi
ero COOCTBEHHOW CEMbH, NMPHU 3TOM HE CTOJIb CYIIECTBEHHO, T'pa)KIaHaMU KaKou
CTpaHbl OKaXXyTcs HOBble poautenn pedenka (B. Jykun, H.A. Baceukwmii, HO.K.
KpacHoB u ap.).

JluccepTaHTOM OTMEYAEeTCs, YTO COXPAHEHUE YCHIHOBIIEHHS, KaK WHCTUTYTA,
HEOOXOAMMO, HO TPU CTPOrOM KOHTPOJIE CO CTOPOHBI TOCYAAapCTBa, 4YTO M

3akperieHo B Konseniuu OOH «O npaBax pebenka» u Konctutyuuu PO.

Bropas rnaBa «lIpoyeccyanvuvie ocobenHocmu pazoupamenvcmea oen 06
VCbIHOBIeHUU» COCTOUT W3 YeThIpex maparpadoB ¥ TIOCBSIICHA WCCIIECIOBAHUIO
cyneOHOTO pa3dupaTenbCTBA /18] 00 YCHIHOBICHUH M OTMEHE YCHIHOBIICHUS.

B nepBom maparpade «O npobreme  6U008  2pANCOAHCKO2O
Ccyoonpouseo0cmea oeil 00 YCbiHOGIeHUU» B TIEPBYIO OYEpE/lb aBTOp 3aTparuBacT
BOIIPOC O CHUCTEME€ U KOJHMYECTBE BHJOB TPAXKIAHCKOIO CYJIONPOU3BOJICTBA,
3akpemneHHbix B [TIK P®. B 3roii cBA3M oOTMeuaercs, 4YTO JEUCTBYHOLIUU
TPKIAHCKHUH MPOIECCYaTbHBIN MEXaHU3M JAaeT pa3HbIM aBTOPaM BO3MOXHOCThH I10-
pa3HOMY TOJKOBaTh KOJWYECTBEHHBIM COCTAaB yKa3aHHBIX BUIOB. JluccepranTom
OTMEYAETCsI, YTO ITO MPOUCXOJUT BCIEJICTBUE TOTO, YTO YUEHBIC MPU aHAJIU3E ITOM
MaTE€pUU HUCIOJIb3YIOT pa3Hble KPUTEPUU BBIAEICHHUS BHUJIOB TI'PaKIaHCKOTO
CYJIONIPOU3BOJCTBA, MO NPUYMHE YEro OTIEIbHbIE aBTOPHI T'OBOPST JIMOO O TpeEx,

100 0 YeThIpeX, JIMOO0 O MIECTH BUIAX.
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B cBs3u ¢ 3TUM IMCCepTaHT IOJIaraeT, YTo B LIEISX MCCIEN0BaHUs MIPaBOBOM
IPUPOJIBI Aesl 00 YCHIHOBJIEHUH HYKHO ONMPAThCS HA KJIACCUYECKHUI COCTaB BUOB
IPaXIaHCKOIO CYJIONPOM3BOJACTBA, MCXOAS U3 4YEero MOAPOOHOMY aHaIM3y
MOJIBEPTalOTCsl 0c000€ W MCKOBOE MPOU3BOJCTBO C TOYKHM 3PEHUSI MPUMEHHUMOCTH K
UHCTUTYTY YCHIHOBJICHUS.

ABTOp aHanu3upyeT TOYKM 3peHus psaa yueHsix: B.J[. AnueBa, M.A. Bukyr,
A.A. Jo6posonbckoro, U. Kepyomuca, C.A. UBanosoii, A.A. MenbHukoBa, [[.M.
YeuoTa U Ap. U NPUXOAUT K BBIBOAY 00 OOOCHOBAHHOCTHU OTHECEHMS 3aKOHOAATEIIEM
YCBIHOBJIEHUS K 0COOOMY IIPOU3BO/ICTBY.

He cornamasicb ¢ MHEHHEM O BO3MOKHOCTH PACCMOTPEHUSI YCHIHOBJICHUS B
NOPSIJIKE UICKOBOTO IPOU3BOJICTBA B CBA3U C BOBHUKHOBEHUEM CIIOPA O POAUTEIIHCKOM
npaBe (B.B. KycroBa), muccepranToM OOOCHOBBIBAETCS TOJOXKEHHE O TOM, YTO
CEMEIHBIM 3aKOHOJATEIbCTBOM YCTAHABIMBAIOTCS YCIOBUS, B COOTBETCTBHU C
KOTOPBIMU CIIOP BO3HUKHYTh HE MOXKET.

B cnywae 3asBieHHs BO3paKEHUM POAUTEISIMU JO BBIHECEHMS DEILECHUS
YCHIHOBJICHHE HE MOXET OBbITh MPOU3BEACHO, a, CJIEA0BaTENIbHO, IPABOBOTO
KOH(JIMKTA, MOANEKAIIEr0 PaCCMOTPEHHUIO B TMOPSAIKE MCKOBOTO MPOU3BOJICTBA, HE
Oyner.

B ocrampHBIX ciyuasx  (HeoeecrnocoOHOCTh, O€3BECTHOE  OTCYTCTBHUE
poaMTeNeH, IUIIEHHE POIMTENbCKUX TMpaB W T.J.) pedb OyneT HITH He 00
OCIIApUBAaHUU BO3MOXKHOCTH CaMOT0 YCBIHOBJIEHHUS, a JIMIIb OO0 OIPOBEPKEHUU
(GakTOB, Ha OCHOBAaHMHM KOTOPBIX pPEOEHOK MPHOOpeN cTaTyc oOcTaBLIerocs 0e3
NONEYEHHS POAUTEINEH U, KaK CIECTBUE, OJIEXKAIIETO0 YCHIHOBIICHHUIO.

JlucceptanT moaBepraeT TOAPOOHOMY aHAIM3y HOpMY 00 OTMEHe
YCBIHOBJIEHHS M NPUXOJUT K BBIBOAY, YTO IO JTAHHOW KATErOpUM €] TaKKE He
CYLIECTBYET CIIOpa, XOTS 3aKOHOAATENb OTHEC UX K MCKOBOMY IIPOU3BOJICTBY,
pacnosoxkuB B riaBe «0Oco0oe MpOU3BOJACTBO» U BBI3BAB TEM CAaMbIM IOJEMHUKY
CpPEIH YYEHBIX M CI0XHOCTh B ONPEIEIEHUU NPOLECCYAIbHOrO IOJIOKEHUS JIHL,
YYaCTBYIOIIMX B JEJIE.

Pa3bupasi mpaBoByro mnpupoay JAen 00 OTMEHE YCHIHOBIEHUS, aBTOPOM

HOJIICPYKUBACTCS TOUKA 3PEHHUS OTAeIbHBIX yueHbIX (M.A. Bukyt, A.A. MelbHHUKOB,
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J.M. Yeuor u ap.) 0 TOM, YTO B OCHOBE IPABOOTHOIICHHS JICKHUT MaTepUAIbHO-
MPaBOBOM, CYOBEKTUBHBIA MHTEPEC K MPOIECCY, B ATOM CBSI3U ACNAIOTCS CICAYIOIIUE
BBIBOJIBI.

a) opraH OINEKH W TIONCYUTEIIbCTBA  HEBO3MOXXHO  IPHUBIICYh B
CyJONPOM3BOACTBO B KAauye€CTBE OTBETUMKA, KAK MPELIAracTcsa OTACIbHBIMU
YYEHBIMH, TIOCKOJIBKY Y MOCIEIHUX OTCYTCTBYET KaK MaTepUalbHO-IPABOBOM, TaK U
CyOBbEKTHUBHBIN UHTEPEC,

0) opraH OMNEKH W IOMNCUMUTEIHCTBA MMEET, TaK Ha3bIBACMbIH, CITY)KEOHBIH
WHTEpeC, OOYCJIOBIICHHBIM OCYIIECTBISIEMBIMU UM (GYHKIMSMH — 3alldTa IMpaB U
WHTEPECOB HECOBEPIIEHHOJIETHUX. B MPOTUBHOM Ciydae MPOKYypoOpa MOXKHO OBLIO
OBl MpUBJIEYh B KAYECTBE OTBETUMKA, TaK KaK B CYJAONPOM3BOJCTBE IO Jejaam 00
YCHIHOBJIEHUU OH MPUBJICKAETCS C AHAIIOTUYHBIMU LETISIMH.

JluccepTaHT HE COIVIAIIAeTCs ¢ MHEHHEM OTIEIbHBIX yueHbX (A.M Heuaesa.,
M.B. Antokomabckas, 1.M. Ky3HeroBa), oTHOCAIIHUX Jeiia 00 OTMEHE YChIHOBJICHHUS K
CIiopaM, CBSI3aHHBIM C BOCIIUTAHUEM JI€TEeH, U MPUXOIUT K YOEKICHHIO, YTO B CyJe
JIOCTaTOYHO JI0Ka3aTh HAJUYHE COBOKYIMHOCTH IOPUIAMYECKHX (PAKTOB, YKa3aHHBIX B
cr. 141 CK P® (manpumep, 3710ymnoTpedlieHHE pPOAMTEIBCKUMH IIpaBaMH,
HECOBMECTUMOCTh  [ICUXO-3MOLMOHAJIBHBIX YEPT XapakTepa YCHIHOBUTENIS U
YCBIHOBJICHHOT'O | T.1.).

Kpowme Bcero npouero aBTop MoJiaraet, 4To B CIy4ae OTMEHbI YCBIHOBJIEHUS 110
HCKY YCBIHOBUTENISI IPU OTCYTCTBUM €0 BHUHBI, OH (DaKTUUYECKH JOJDKEH MPEIbIBUTH
HCK K caMOMy ce0e, YTO CO37aeT TPYAHOCTH Ha MPAKTUKE, HEYCTPAHUMBIE C TTO3HUIUU
I'TIK P®.

[TogBoast UTOT, AUCCEPTAHT OTMEYAET, YTO HU MPOKYPOpP, HU OPraH ONEKU U
IOMEYUTEIIbCTBA, HHU YCHIHOBHTEIH (YCHIHOBHTEIb), HH POAUTEIH, HH caM
YCHIHOBJICHHBI PEOCHOK HE MOTYT OBITh CTOPOHAMHU MPEAINOJIaraeéMoro CIIOPHOTO
MIPaBOOTHOIIEHHS, IOCKOJBKY OTCYTCTBYET CaM CIOp.

Bo BTOpoM maparpade «BozbysicoeHue cyoonpouszsoocmea u noo2omosKa
dena K cyoeOHoMy pazdupamenbCcmey» aBTOpP MPUXOIUT K BBIBOAY O TOM, UYTO
IOPUANYECKUA MHTEPEC BCErAa SIBIIETCS HEOTHEMIJIEMOM MNPEANOCBUIKOW IpaBa HA

06paH_ICHI/IC B Cy[J 11O AcaM 00 YCBIHOBJICHHUH, IIOCKOJIBKY OT ITPaBOBOI'0 pE3yJibTara,
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a MUMEHHO CYyJIe0HOIro pEIIeHHUs, 3aBUCUT BO3HUKHOBEHHE IPABOBBIX OTHOIICHHM
MEXJy VYCHIHOBJISIEMBIM U YCBIHOBUTEJIEM. B 3Toll CBsI3M JUCCEPTAHTOM
npejaraercss BHectd yrouHeHue B crarbio 270 I'TIK P®, B koTopoit HE0OX0a1uMO
yKa3aTh, YTO B 3asBJICHUU 00 YCHIHOBJIICHHH OO0S3aTEIBPHO yKa3aHWUE HA TO, B YEeM
KOHKPETHO COCTOUT IOPUIUYECKUN WHTEPEC YCHIHOBUTENS IO OTHOIICHUIO K
YCBIHOBIIIEMOMY, B MPOTHBHOM CITydae HACTYMAT MOCIEACTBUS, MPETyCMOTPEHHBIC
ct. 135, 134 TIK P®.

['oBOopst 0 cpokax BO30YXKJIEHHsI CYIONPOU3BOJACTBA IO JeiaM Ha3BaHHOU
KaTerOpuu, aBTOPOM IIpeJJIaraeTcsi COKPAaTUTh YCTAHOBJEHHBIA 3aKOHOM CpOK,
JAHHOE TPEUIOKEHNEe UM OOOCHOBBIBAETCS C TIO3UIIMU 3aIUTHI HMHTEPECOB Kak
YCBIHOBJISIEMOTO, TAK U YCHIHOBUTEIIS.

Jlanee auccCepTaHTOM TOJBEPralOTCS HW3YYCHHUIO TPABHWIIA, PETYIUPYIOIIHE
JEWCTBUSL CTOPOH M CyJa IpH MOJrOTOBKE Jieia K cyaeOHOMYy pa3ouparenbcTBy. B
CBSI3U C ATUM aBTOP IOJIaraeT, 4To JIOTUYHEE PACIIOIOKHUTh CTaTbH B COOTBETCTBUH C
XOJIOM HMX TMPaKTHYECKOW pean3alliu, T.€. MEPBBIM COBEPIIACT JEUCTBUSA CYbs
(HammpuMep, pa3bsACHSAET 3asABHUTEIIO MpaBa M O0SI3aHHOCTH), U TOJBKO IOCIIE ITOTO
3asBUTEIb COBEPIIIACT CBOM JICHCTBUS (HaIpUMeED, 3asBIIICT XOAaTaliCTBO).

B Buay toro, 4to mena o0 YCHIHOBICHHHM PACCMATPUBAIOTCS CYZOM B TIOPSIZIKE
0co00ro MPOU3BOJICTBA, MPUHITUIT COCTI3aTEILHOCTU JICUCTBYET HE B IMOJIHOW Mepe,
HO, TOCKOJIbKY 3TO KacaeTcs HMHTEPECOB JIeTeH, Cyay HEOOXOJMMO TMPOSBISIThH
OOJIbIIIYI0, TI0 CPaBHEHUIO C HCKOBBIM, aKTUBHOCTh B  (HOPMHUPOBAHHUH
JIOKA3aTeIbCTBEHHOW 0a3pl, HE OTPAaHWYMBAACH TOJBKO TPEICTABICHHBIMHU
3asIBUTEJIEM H OPTAHOM OTIEKU Y TIOTICUUTETHCTBA JJOKYMEHTAMHU.

B cBs13u cO cka3aHHBIM aBTOPOM OIICHUBAETCS MPAKTHKA, CIOKHUBIIIASICS €IIIE B
1926 r. B 4YacTu BBISICHEHUS COTJIaCHUSI YJICHOB CEMbH YCBIHOBUTENS, Kak
MOJIOKUTEIIbHAS U MpeJjIaracTcs MPeyCMOTPETh B IEUCTBYIOIIEM 3aKOHOIaTEeIbCTBE
MOJIyYeHHE COTJlacusi Ha YCHIHOBJEHHE UJIEHOB CEMbU YCHIHOBHUTENS, HE
OTPAaHUYMBASICH TOJIHPKO BBISICHCHUEM UX MHCHHS.

JluccepTaHT COTJIAIaeTCcsl C MHEHUEM OTAeNbHBIX yueHbx (B. [Tapurytus, E.

JIeBoBa, U.B. AdanacbeBa u ZIp.) 0 TOM, YTO COXPaHEHHE TalHBI YCHIHOBIICHUS HE
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BCErJa OIpaBJaHO, U MPUXOJUT K BBIBOJY, PEIIEHHE O PAacCMOTPEHUHU Jeia B
3aKpBITOM (OTKPBITOM) CYJICOHOM 3aCEaHUM JIOJDKHO 3aBUCETh OT YCHIHOBUTEIIS.

B Ttperbem maparpadge «OcoberHocmu cyo0ebHO20 pazdbupamenbcmea
aBTOPOM HCCJIEIYIOTCSI OOCTOSITENIbCTBA, CBSI3aHHBIE HEMOCPEACTBEHHO C Camoi
POIIEeTypol Cy1eOHOTO Pa30MpPaTENHLCTBA U JETAIOTCS BEIBOIBI:

a) 3akoHojaTenbHas GopMmysmpoBka 1. 6 ct. 72 CK P®, B COOTBETCTBHH C
KOTOPOM YCHIHOBIIEHUE JIOMYCKAETCA B OTHOIICHUH JIMIIA, JIMIIEHHOTO POAUTEIIbCKUX
paB, HE paHee IIECTU MECSLEB CO JIHA BBIHECEHUS PEIICHUS CyAa, TPOTUBOPEUUT
HOpMaM TIPOIIECCYaIbHOTO 3aKOHOJATENLCTBA (MTOAO0OHAs UCIIO3UILIUS CTaThbH HE
YUUTHIBAET CBOMCTBA 3aKOHHOM CHJIBI CYJEOHOrO pemieHus H, KpoMe TOro,
IpOLECCYaIbHYI0 aKCHOMY O PACCMOTPEHHUH Jielia M0 CYIIECTBY, 10 MEHBIIIEH Mepe, B
JIBYX CyJIeOHBIX HHCTAHITUAX);

0) IUIsi MaKCUMAaJIbHOW 3aIllUThl MHTEPECOB JIETCH HEOOXOIUMO YCTAaHOBUTH
CPOK pacCMOTPEHUS Jiea — OAUH MECHL, ITO TaKke OyJeT CIOCOOCTBOBATDH U 3aIUTE
WUHTEPECOB YChIHOBUTENEH (IMOCKOJIBKY 3asBlIcHHE 00 YCHIHOBJICHUU TOAAETCSA B CY/
0 MeCTy JKHTeIbCTBa (HAaXOXKIEHHUs) peOdeHKa, a yCHIHOBHTEIb MOXET
BOCTIOJIb30BaThCSl CBEACHUAMM W3 TOCYAAPCTBEHHOro OaHKa JAHHBIX O JETAX U
noo0paTh pebeHKa M3 JPYroro peruoHa, BOSHUKAET CUTYallds MPOCTPaHCTBEHHOM
YIAJICHHOCTH MECTa JKUTEIbCTBA YCHIHOBUTENICH OT MeCTa HaXOXIACHUS Cyaa).
Hapsigy ¢ 3TUM Hy)XHO YYUThIBaTh, UYTO CHUTYallHs, BO-TIEPBBIX, OCJIOKHSIETCS
MaTepUalbHBIMU 3aTPAaTaMM, CBSI3AHHBIMU C BbIE3IaMH M MPOKUBAHUEM B MECTE
HaxXOXJeHusT pebeHKa u mpoOieMaMu OCBOOOXKICHUS YCHIHOBUTEIEH OT WUX
OCHOBHOTO MecTa paboThl. Bo-BTOpHIX, BpeMsi peObIBaHUSI HHOCTPAHHBIX TPaKIaH,
KENAIIMX YChIHOBUTh pebeHka, Ha Tteppuropun Poccuiickoit ®Denepanuu
OTPaHUYCHO CPOKOM JEHCTBUS BH3bl. B-TpeThHX, >KCHIIMHBI-yCHIHOBUTEIN (B TOM
YKCJIC ¥ MHOTOPOJIHUE), UMUTHPYIONIUE OEPEMEHHOCTh U POJIbl, TOCIUTAIM3UPYIOTCS
B POAWJIBHBIN JIOM 32 OJMH-IIBA JHS J0 MPEJIOIaraéMoro cpoka poJoB MO PEIICHUIO
cyna.

ABTOp cornamaercss ¢ MHEHHEM OTHAEJIbHBIX YYEHBIX O TOM, 4YTO [ea,
CBS3aHHBIE C 3allMTOM MpaB HECOBEPIICHHOJIETHUX, IOJDKHBI PacCMaTPHUBATHCS

KosuternaibHbiM coctaBoM cyna (C.FO. I'aBpunosa, C.d. AdanackeB u ap.).
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JluccepTaHT He corjaceH ¢ MHEHHUEM O TOM, YTO MPaBO poauTesieil 00 OT3bIBE
corylacusi Ha YCBIHOBJICHHE MOXET cymiectBoBaTh oiuH Mmecsn (H.B. Jlerosa),
MOCKOJIbKY 3TO HapyllaeT MpaBO peOeHKa BOCHUTHIBATHCS B CEMbE, a TaKXKe
ponuTenei —obecnednTh peOeHKY CeMEHHOE BOCTIMTAHHE.

[lepexons K paccMOTPEHHIO BOMpoca O CYyA€OHOM pEIIEHUH, KOTOPOe
BBIHOCUTCSA IO HCCIEAYEMOM KAaTerOpuU JeJ, aBTOp OTMEYAET, YTO PEIIEHUE IO
nenaM 00  YCHIHOBJIIGHMM HOCUT KOHCTHUTYUPYIOIIMM  Xapakrep, T.€. OHO
YCTAHABJIMBACT PAaHEE HE CYIIECTBOBABIIME MPABOOTHOIICHUS MEXKAY Pa3IMYHBIMU
CyObeKkTaMu (YCHIHOBUTEIIEM U YCBHIHOBJICHHBIM), IOCPEJACTBOM YCTaHOBJICHHS
dakToB, wuUMEWMUX MnpaBooOpasywmee 3HadeHue. Cyxa, npuszHaB (PaKThI
YCTAaHOBJICHHBIMU, BBIHOCHT peEIIeHHE 00 YCHIHOBJICHUH, KOTOPOE SIBIISICTCS
OCHOBaHMEM JUIsl BO3HUKHOBEHHUS B3aWMHBIX TIpaB U OOS3aHHOCTEH MEXKITY
YCBIHOBUTEJIEM U YCHIHOBJIEHHBIM

B uyerBeprom maparpade wucciaenyercs «OmmeHa YCbIHOGAEHUSI NO
delicmeyrowemy 3aKoHooamensbcmey». Panee mpoBeIeHHbIN aHAIU3 COCTaBa U BUOB
CYJIONTPOU3BOJICTBA TMO3BOJIMI JTUCCEPTAHTY PACKPHITH OJHY W3 HaWOOJee Ba’KHBIX
npoOieM, a WMEHHO: TpPOoOJIeMy OTMEHBI YCHIHOBJICHHUS IO JCUCTBYIOIIEMY
3aKOHOJIATENBbCTBY.

ABTOp emie pa3 IMOAYEPKUBAET, YTO OTMEHA YCHIHOBIICHHS JOJDKHA
IPOUCXOJIUTh C KCIOJIb30BAHUEM HEUCKOBBIX (hOpM 3alllUThl HAPYLIEHHOTO MpaBa, B
CBSI3U C YEM JIUCCEPTAHT MEPEXOAUT K Oosee MoApOoOHOMY HCCIEIOBAHUIO CYTy0o
MPOLECCYAIBHBIX BOMPOCOB, CBA3aHHBIX C OTMEHOW YCBHIHOBJICHHMS, B YaCTHOCTH,
aBTOp TOJaraer, 4ro OTCYTCTBHE YKa3aHHs Ha MOACYAHOCTh Jel 00 OTMEHe
ycoiHOBIIeHUss B [TIK P® mpeacraBmsier coboit mpobenm mpolieccyanbHOTO
3aKOHOJIaTeNbCTBA. B CBsA3M ¢ ATUM oOpaiiaercs BHUMAaHHE Ha HEyJIayHOe

paswscuenne Ilnenyma Bepxosroro Cymaa PO' o jaHHOMy BOIpPOCY, YTO HapyIIaeT

! B coorsercrauu ¢ .20 [TocTaHoBICHNS [Tnenyma BepxoBaoro Cyna P® ot 20 ampenst 2006r. Ne
8 « ) mnpuMeHEHHH CyJaMH 3aKOHOJATEeNbCTBA MPU PACCMOTPEHUH Jel 00 YCHIHOBJICHUHU
(ymouepeHun) meTeii»: «ienna 00 YChIHOBACHHH PeOEHKA, SBIISIONIETOCS TpaskaIaHnHOM Poccuiickoit
Oenepanuu, rpaxaanamu Poccuiickonn denepanuu, MOCTOSHHO IPOKUBAIOIIMMU 3a IIpEAciIaMU
tepputopun Poccuiickoit Deaepannvi, ”HOCTPAHHBIMU TPaXKTaHAMH WJIU JIMIIaMHA 0€3 TpakJIaHCTBa
paccMaTpUBalOTCS COOTBETCTBEHHO BEPXOBHBIM CYZOM PECITYOJIUKH, KPAeBbIM, 00JACTHBIM CYAOM,
cynoM ropoja (enepaabHOr0 3HA4YCHHs, CYJOM AaBTOHOMHOW 0O0JacTH U CyAOM aBTOHOMHOIO
OKpyTa 10 MECTY KHMTEIbCTBA MIIM MECTY HaXOXKJCHHS YCHIHOBISIEMOro peOeHKa, Jiena o0 OTMeHe
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eMHO00pa3ue B MPaBOMPUMEHUTENBHOM MpakTuke. Mlcxonast U3 3Toro, npejjaraercs
nonoyiHUTh cTaTthio 275 I'TIK P® wyacTeio BTOPOM CIIEIYIONMIETO COACPKAHMS:
«3asiBJiecHue 00 OTMEHE YCBHIHOBJICHUSI MOJAETCS B CYJ, BbIHECHIMH perieHue o0
YCBHIHOBJICHUU PEOCHKa».

JluccepTaHTOM HE NOAAEPKUBAETCA MPEIJIOKEHHE O 3aKOHOAATEIBHOM
3aKpPEIUICHUH TaKUX OCHOBAaHHM K OTMEHE YCBIHOBJICHHS, KAK OTCYTCTBUE COTJIACHUSA
YCBIHOBUTEJISI U €ro HeaeecrnocoOHOCTh Ha MoOMeHT BbiHeceHus pemeHus (O.1O.
CutkoBa). UTo Kacaercsi COIJIacUsi YCHIHOBUTEISA, TO CaMO OOpalleHHue B CyI C
3asBJICHUEM 00 YCHIHOBJICHUHM CBUJIETEIBCTBYET O HAJIUYUU TaKOrO COTJacHsl.
HeneecnocoOHOCTh Takke HE MOXET OBITh MPU3HAHA OCHOBAHHWEM, HO HE C
MATEPUAJIBHO-TIPABOBOM TOYKM 3pEHUS, a C MPOLUECCYAIbHOM, MOCKOJIBKY
HEJICECIIOCOOHOCTh JIMIAa YCTAHABIMBAETCS B Cy/l€OHOM TMOPSAKE ITyTEM BBIHECCHHUS
peuieHusi, To €cTh Cyl, paccMaTpuBas Jejl0 00 YCHIHOBJICHHMH, JIOJDKEH 3HATh O
HaJUYuu TPAXKIAHCKOTO CYJONPOU3BOACTBA IO IMOBOAY MpPH3HAHHUS JIHIA
HeJIeeCIoCOOHBIM. B mMpoTHUBHOM cilydae penieHue cyja 00 YCHIHOBJICHHUH CIIEAyeT
MIPU3HATH HE3aKOHHBIM U HEOOOCHOBAHHBIM.

Hccnenyst OCHOBaHUSI K OTMEHE YCBIHOBJIEHHS, aBTOP NPUXOAUT K BBIBOIY O
TOM, 9YTO TIOCJIE BCTYIUICHUS peIIeHUs OO0 YCHIHOBICHHH B 3aKOHHYIO CHITY,
pOIUTENHN, BOCCTAHOBJICHHBIE B POJIUTEILCKUX MPABAX, HE MOTYT OOPATUTHCS B CYJI C
HCKOM 00 OTMEHE YCBIHOBJIEHUS. DTO 00YCIOBIEHO KOHCTUTYUPYIOUIUM XapaKTepoM
pELIEHHUs], TApAHTUPYIOIIUM HEM3MEHHOCTh MPABOOTHOLIEHU MEXKly YCHIHOBUTEIEM
¥ YCHIHOBJICHHBIM, B MPOTHBHOM CJIy4ae YCHIHOBUTEIHM W JIETH OYAYyT MOCTOSHHO
HAaXOJUTHCS O] yTPO30M MPEKPALIEHUS CI0KUBIINXCS CEMENHBIX MTPABOOTHOIIEHUN.

JlnuccepTaHTOM AenaeTcst BBIBO, YTO MO NPEABSIBICHHOMY UCKY YCBIHOBUTEIS,
3aKOHHBIM MPEJCTABUTENIEM YCHIHOBIEHHOTO JOJKEH OBbITh OpraH ONEKH W
noneuutenscTBa. PazpsicHenus Ilnenyma BepxoBnoro Cyna mo »Tomy BOIpocCy
oTHOCUTENbHO NpuMeHeHus cT. 56 CK PO TonbKO yCIOXKHSAIOT pa3pelieHue e Ha
MPAKTUKE, TOCKOJIbKY YCBHIHOBUTEIW JO BCTYIUICHHS pEImIeHHs 00 OTMEHe

YCBIHOBJICHU S B 3aKOHHYTO CUiy (1) AKTHUYCCKH OCTAar0TCA 3aKOHHBIMH

YCBHIHOBJICHHUS pPeOCHKAa B YKA3aHHBIX CIIy4asX TaKXKe TOJKHBI pa3peliaThCsi BBIIICHA3BAHHBIMU
cynamu». O MOJACYTHOCTH Jiei 00 OTMEHE YCHIHOBJICHUS JIeTeH POCCUHUCKUMHU TpaxkaaHamu [1nenym
BepxosHoro Cyna P® pa3bscHeHuii BooO1e He Jaer.
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NpeACTaBUTCIIAMHA  YCBIHOBJICHHBIX M OKa3bIBAIOTCA B IIOJIOXKCHHMHM HCTCL, —
npeaACTaBUTCIIb OTBECTUYHKA.

B 3akarwouyenun MMOABOAUTCA HUTOI' AUCCCPTAIMOHHOMY HCCIICJOBAHUIO,
C(I)OpMyanOBaHBI OCHOBHBIC TCOPCTUICCKUC BbIBO/IbI U ITPAKTHUYCCKHUC IMPCIIOKCHUA
N0 COBCPHICHCTBOBAHHWIO HOPM TI'PaXIaHCKOTO IIPOHCCCYaJIbHOIO0O H CEMEHMHOTO

3aKOHOOATCIbCTBA.
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