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BBenenue.

AKTyaJIbHOCTh M CTCICHb HAY4YHOM DaBDa6OTaHHOCTI/I TCMBI. CYH_ICCTBCHHBIC

peoOpa3oBaHusl POCCUNCKOIO roCyAapcTBa U OOLIECTBA CTAIM MMITYJIbCOM MHOKECTBA
HOBBIX MPOIIECCOB B chepe IKOHOMHUECKOTO, MOJUTUYECKOTO, COIUAIBHOTO, IIPABOBOTO
U JyXOBHOIO Pa3BUTUS CTPaHbl. DTO CTaJ0 BO3MOXKHBIM B paMkax (POpMHUPOBAHUSA
mpaBoBOro rocyaapctBa. llocinennee, B CBOIO oOuepenb, HaMpsMYyIO CBSI3aHO C
TEOpPETUUECKON pa3pabOTKOM TeOpUHr MPABOBOIO TOCYAAPCTBA C YIETOM MUPOBOTO OTIbITA
U peanuu xku3Hu Poccum.

B urtore unes mpaBoBoro rocynapctBa B Poccun 3a cpaBHUTENBHO HEOOJBIION
OTPE30K BpeMEHM Mnpuoldpena MOAJNEPKKY U LIMPOKOE IMPU3HAHKE, IOJy4YUB
3aKOHO/ATEIbHOE 3aKPEIUICHUE B KAU€CTBE OJHOW M3 OCHOB KOHCTUTYLIMOHHOTO CTPOS.
Tax u3 Konctutynuu 1993rozga cnenyer, uto nens pa3sutus Poccuiickoit @eneparmu -
(GopMHpOBaHHUE JEMOKPATUYECKOTO IPABOBOTO TOCYAAPCTBA, COLMAIbHOE Ha3HAUECHHE
KOTOpPOTO COCTOWT B NMPU3HAHHH, COOJIIOJIEHUU U 3alUTE MpaB M CBOOOJ YeIOBEKA U
Ipa)<IaHMHa KaK BbICIIEH LIEHHOCTH.

Teopust mpu3BaHa 3aaBaTh OPUEHTUPHI MIPAKTHKE, JOHKHA OBbITH MOJHOIPABHBIM
Y4aCTHUKOM CO3/IaHusl M MPETBOPEHUS Heaja MpaBoBOro rocyaapcTsa. B cBs3u ¢ atum
3HAYUTENIbHBII HMHTEpEC MPEACTABIAIOT COOTBETCTBYIOIME  B3IJISABl HE TOJBKO
COBPEMEHHBIX YUEHBIX, HO M MPEIUIECTBYIOIINE UM YUYEHHUS BBIJAIOUINXCS MBICIUTENCH
Ha TPOTSHKEHWHM MHOTOBEKOBOM MCTOPHMU. 3aMETHOE MECTO B pALy OITHX YUYEHU,
ABJIAIOIIMXCSI HEOTHEMJIEMOW YacTblO MHUPOBOM KYJIbTYPhl, 3aHUMAIOT BO33PEHUS
HeMeIKoro mpodeccopa, TeopeTuka u (uiaocoda mpaBa, OCHOBATENS PEATHUCTUUECKOM
Teopuu 1npasa, Pynonsda pon Mepunra.

B Hayke Ba)kHa NpPEEMCTBEHHOCTb, BCSKOE [BHKEHHE BIIEPE] COIPSIKEHO C
MO3HAHUEM M HCIIOJIb30BAHHEM B HOBBIX YCJOBMSIX BCErO IEHHOTO, YTO HapabOTaHO
YeJIOBEYECKOW MBICIBI0 B IPEALIECTBYIOIIME 3MOXH. OTUM OOBICHIETCS 3HAYEHUE
W3y4eHUs] OCHOBHBIX HarpaBiieHUH (ko) mpasa. K 00JIbIIOMy COXKAICHUIO, B PEIICHUH

ATOH 3aga4ynu UMECTCA MHOI'O HEAOCTAaTKOB U HpO6€HOB.



4

XoTsi oTmenbHbIe B3MAAB  MepuHra ObUTM NPEIMETOM HCCIIENOBAaHUS B
OTE€YECTBEHHOM  JOPEBOJIIOLIMOHHOM  IPABOBOM  MBICIH (C. A. Mypowmiies,
b. A. Kucrsakosckuii, H. M. Kopkynos, I'. ®., lllepuieneBud u ap.), a B MEpPBbIC TOJbI
Coserckoii Binactu II. I Ctyukol, B moOCleayIOIUM, B TEYEHHE COBETCKOTO MEpUoaa
pa3BUTHS CTpaHsbl rOCHOJICTBYIOIIAs MapKCUCTCKO-JIEHUHCKAs UJIE0JIOTUs
HEJIOOLICHMBAJIA, YIPOLIaia, a MHOTAA W HM3Bpallana COAEp:KaHWE MHPOBOM MHPaBOBOMU
MbIcau. Cka3zaHHOE B MTOJIHOM MEPE OTHOCUTCSI K PEATUCTUUYECKOM IIKOJIE MpaBa, KOTOpast
Ha Hall B3IV 3aHUMaeT 0co00€ MECTO Cpeau APYIMX HCTOPUYECKH CIIOMKUBLIUXCS
TEOpUH IIpaBa.

Jlo mocliemHero BpeMEHU OTCYTCTBOBAJIO OONIETEOPETUUYECKOE HCCIEAOBaHUE
peaMCTUUEeCKOM TeOpHUM IMpaBa HA MOHOTpaUUYECKOM WM JUCCEPTAIMOHHOM YpPOBHE.
[TpakTHyecku BhITIANIO U3 TOJIS 3pEHUSI U3YUYCHUE PEaTMCTUUECKOM IIKOJIbI ITpaBa B CBSI3U
C COBPEMEHHOCTBIO.

B MHOTOUYNCICHHBIX Y4eOHMKAX U3 T0/1a B TOJ MBI CTAIKHBAEMCS C MOJIOKEHUSIMHA
0 PeaTMCTUYECKOW TEOPHH TpaBa, KOTOPhIEC, KaK ATO HA CTPAHHO, MO OOIIEMY MPAaBHIY,
YCTYNaOT M3JIOKEHUI0 JaHHoro Bompoca M. A. CrporoBudueM u C. A T'OJyHCKHMM B
MIEPBOM COBETCKOM yU4eOHHKE 10 Teopuu rocyaapctsa u npasa. (M., 1940r.) u B nepBom
yueOHUKE MO HCTOpPUM MNOoJIuTHYecKuxX yueHud nona pepakuuend C. . KeuekbsH u
I'. U. ®eapkuna (M., 1960r.), npuuém, WHOTAA, TMPUXOJUTCS CTAITKHBATHCS BMECTO
TEOPETHUECKOTO aHajgn3a C OOpPHIBOYHBIM, TOPOI0 TOBEPXHOCTHBIM PACCMOTPEHUEM
Mmbicien Uepunra.

N3 u3JI0XKEHHOrO BBIINIE OYEBUJHA AKTYyaIbHOCTh W HAyYHO-TIPaAKTHUECKas
3HAYUMOCTb MTPOOJIEMBbI, BHIOPAHHON B KaU€CTBE TEMbl HACTOSIIEH TUCCEepTaIUU.

OOBEKTOM  JUCCEPTAIMOHHOTO  HUCCIENOBAHUS  SABISIETCS  COJAEpIKaHUE
pEeaTuCTUYECKOM IIKOJIBI IIpaBa U COBPEMEHHOE Pa3BUTHUE POCCHUIICKOTO roCyaapcTBa U
npaBa.

[Ipeamer auccepTranuu, ONPEIEISIOMINIT OCHOBHOM KPYT UCCIIEyEMBIX BOIIPOCOB,
COCTaBIISIIOT B3TJIsAIbI Pynonbda pon Mepunra Ha mpaBo, 3aKOHHOCTh U TOCYAAPCTBO O]
YIJIOM 3pEHHS MX HCMOJIb30BAHUS B PELICHUM 33Ja4 PAa3BUTHS NPABONOHUMAHHUS U

(dbopMupoOBaHUsI MPABOBOTO TOCYAAPCTBA B YCIOBUSAX COBpeMeHHOM Poccun.
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Llenp  auMccepTallMOHHOTO HMCCJIEAOBAaHUS COCTOUT B PACKPBITHUU COACPKAHUA U

3HAYEHHUs PEATMCTUUECKOH IIKOJIBI ITpaBa B CBA3H C COBPEMEHHOCTHI0. COO0pa3HO ¢ ATUM
B JIMCCEpTAIM{ NOCTaBJICHbI 3a1a4H:
1) npoananu3upoBath pa3BUTHE W (OpMHUpOBaHHE B3TJsIOB MepuHra Ha
IPaBo, 3aKOHHOCTB M FOCYIapCTBO, OCOOCHHO MTPaBOBOE rOCYIAPCTBO;
2) paccMOTPETh COOTHOIIEHUE PEATMCTUYECKON IIKOJIBI IpaBa ¢ aOCTPaKTHBIM
HOPMAaTUBU3MOM, HCTOPUUYECKOM U COITMOJIOTHYECKOMN IIKOJIaMU MpPaBa.
3) pacKpbITh OCHOBHBIC HATIPABJICHUS CBSI3M PEATHCTHYSCKON IIKOJIBI MPaBa C
COBPEMEHHBIMH pPEATUSIMU POCCUHUCKOrO 00IecTBa, (GOpMHUPOBAHUEM
IPaBOBOTO rOCYAapCTBA M Pa3BUTHEM IPABOINIOHUMAHUS.

HayuyHasi HOBHM3HA JMCCEPTAIMOHHOI'O MCCJIEAOBAHUS OIpCACIIACTCA caMou

MMOCTAaHOBKOM MPOOJIEMBI, KaK HEIOCTATOYHO U3YYCHHOU U TTOMCKOBOMA.

COOTBETCTBEHHO O9TOMY Ha 3alIUTy BBIHOCATCA CJACAYIOMMWEC, OTINYAIOMHCCA

HOBU3HOM, MOJIOKEHU, XapakTepusvionme B3riaasl P. Mepudra:

1. O TmoHATMM TpaBa KaK COBOKYITHOCTH HOPM, TIOJJICPKHBACMBIX
roCyIapCTBEHHBIM IPUHYKICHHUEM, H €TO COIIMOJIOTHYECKOM acIeKTe,

2. OO0 uHTEpECe B MPaBe;

3. O nmnpaBe B OOBEKTUBHOM U CYOBEKTMBHOM  CMBICIE, HX
B3aMMOITPOHUKHOBEHUH BO BCEX MPABOBBIX SBIICHUSX;

4. O 60opb0Oe 3a MpaBO U 32 3aKOHHOCTH, O CBSI3M TOTO U JIPYroro ¢ 60prOoH 3a
CBOM MPaBOMOYHS,

5. O rocymapCcTBEHHOH BIIACTH KaK HWCTOYHHKE TIIpaBa, O COOTHOIICHHUH
MOHATUI 3aKOHA U TpaBa, 0 MPU3HAKAX U CTPYKTYPE HOPM IIpaBa,

6. O 3aKOHHOCTHM W CHCTEME TapaHTHHl €€ OCYIIECTBICHHWS, O B3aHMMHOMN

OTBCTCTBCHHOCTH I'OCyAapCTBa U €ro IpakKJaaH,

7. O nmpaBOOTHOUIEHUU KaK B3aMMOCBSI3U MPaB U 00I3aHHOCTEN CyOBEKTOB,;
8. O mpaBoBOM rocyaapcTBe U €ro 3BOJIOIUHY;
9. O mpaBocynuu, €ro TMPUHIUINAX ¢ KIOYEBOH pOIM B TOHUMAHUH

3aKOHHOCTH U IIPABOBOTO I'OCY1apCTBa,
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10. O mnpaBoco3HAaHMM KaK MPABOBOM UYBCTBE, NPEJICTABISIONIEM COOOM
IICUXOJIOTMYECKUI IEPBOMCTOYHUK IIPABA;

11. O 3nauyenum uzeit Mepunra s GopMupoBaHMs IPABOBOIO rOCYyAapCTBA B
Poccun; coBpemeHHOro pa3BUTHUS B cdepax: pa3aeleHus BiacTeld, MpaBOTBOPUECTBA,
paBOCynus, [PABOCO3HAHMs, IPETBOPEHUS  3aKOHHOCTH, TEPPUTOPUATBHON
LIEJIOCTHOCTU U CYBEPEHUTETA FOCY1apCTBa.

12. OO0 wucnonb3oBaHuM B3MIAN0B MepuHra COBpEeMEHHBIMHU MPEICTaBUTEISIMU
Kak HOPMAaTMBHOIO, TaK W ULIMPOKOTO IIPaBONOHMMAHHUA B KadecTBe (akTopa,
CIIOCOOCTBYIOLIETO MOUCKY MyTEW COMMKEHUS 3THUX HAIlPaBJICHUI MPABOIIOHUMAHHS.

TeopeTnyeckas OCHOBA JUCCEPTALIUM 633preTC}I Ha N3YUYCHHUHU IICPBONCTOUYHHUKOB

— Hay4HbIX TpakTatoB Pynonbda ¢on Mepunra: «/yx puMcKOro mpaBa Ha pa3IdyHBIX
cTynensix ero pa3sutis» (1865), doprda 3a mpaBo» (1872), urepec u mpaso» (1880),
«Ilen» B mpaBe» (1881), 4Opuanueckass Texuuka» (u3gaHo B Poccuiickoit Mmmepuu B
1905roxny).

Bwmecte ¢ tem, auccepTaHT omupanach Ha TPYAbl, MOCBALICHHBIE MCCIIEIOBAHUIO
Pa3IMYHBIX aCIEKTOB TEOPUU U UCTOPUHU MpaBa U TOCYNApPCTBA, UCTOPUU MOJIUTUYECKHUX
n npaBoBblx yueHumil: H. M. Asapkuna, H. I'. Anekcanmposa, C. C. Aunekceesa,
M. A. ApxanoBa, M. U. baitituna, C. H. bparycs, A. M. BacunseBa, B. b. Hcakosa,
M. II. Kapeson, A. . Kosnepa, H. . Martysoga, 5. ®. Mukynenko, A. B. Munkesuua,
I1. E. Hen6aiino, B. C. Hepcecsama, I1. WM. Hosropommesa, E. b. Ilamykanwuca,
A.C. Tluronkuna, A. A IImontrkosckoro, C. B. Ilomenmunoii, A. K. Cranbpresmnua,
M. C. CrporoBuua, II. U Cryuku, E. H. Tpybeuxoro, P. O. Xandunoii,
I'. @. llepmieneBuya, JI. C. SIBuua u ap.

HccnenoBana M OTHOCAIIAsACS K TEME JUCCEPTAIlMM JUTEpaTypa MO HCTOPUH,
bunocopun u COIMOIOTHH.

HopmatupHoU OCHOBOH JAUCCEPTANMOHHOTO HCCIICAOBAHUA IMOCJIYKHIIN.

Koncturynust Poccuiickoir ®enepanuu, @denepanbHbie KOHCTUTYLIHMOHHBIE 3aKOHBI,
denepanbHbIe 3aKOHBI U IPYTHE HOPMATUBHBIE AKTHI.

MeTo10I0THYECKY) OCHOBY JIMCCEPTALMOHHOIO HCCICIOBAHMS COCTaBHJIN

oOIIIeHayYHbIE METObI: THAIEKTHKO-MATEPUATTUCTUICCKUN, UCTOPUIECCKUH, TOTUICCKUH,



aHalu3 W CHUHTE3, a TakKe€ 4YacTHO - Hay4YHble METOJbl IO3HAHUA: CHUCTEMHO-
CTPYKTYPHBIM, KOHKPETHO-COLIMOJIOTUYECKU, CPABHUTENbHBIN, CTATUCTHUYECKUN WU
MOJIETTUPOBAHMUS.

TeopeTnyeckas 3HAUMMOCTD Da6OTBI 3dKIIKIOYaCcTCA B TOM, YTO IIPOBCIACHHOC

UCCJIeIOBaHUE, cojJepKamuecss B HEM OO0O0OIIEHHS W  BBIBOJABI  CIOCOOCTBYIOT
JNajdbHEWIlIeMY pa3BUTUI0O TEOPUU MPABOBOIO TrOCYyAapCTBA B HCTOPUYECKOM U
COBPEMEHHOM acleKTax.

[lonoxeHust nUccEpTAMU MPUBJIEKAOT BHUMAHUE K OTAECIBHBIM HANpPaBICHUAM
CBSI3U PEATMCTUYECKOM IIIKOJIBI MpaBa C COBPEMEHHBIM POCCUUCKHUM TOCYJIapCTBOM HU
IpaBoOM, WHUIMUPYIOT JaJbHEHIIYI0 pa3pabOTKy NPOBEICHUS aHalIW3a BIUSHUS
pa3NMYHBIX Y4EHUN B 00JIaCTU TEOPUH TpaBa U roCyAapcTBa.

HDaKTI/I‘-IeCKaﬂ 3HAYMMOCTb AHNCCCPTAIINH. HCKOTOpBIe B3TJ1Abl KW ITOJIOZKCHUA,

MOJYYCHHBIC B IPOIECCE MPOBEICHHOIO MCCIICIOBAHUS, MOTYT OBITh TPUHATHI BO
BHHMAaHWE MPU HAITUCAHUH MTOJO00HOTO Pojia padoT.

Marepuansl JIUCCEpTalldd  MOTYT OBITh HCIIOJIB30BaHBI B 00pa30BaTEIbHBIX
YUPEKACHUAX BBICIIETO MPO(ECCHOHAIBHOTO O0pa30BaHMs B MPOIECCE MPENOIaBaAHMS
y4eOHBIX JUCHMILUIMH TI0 Kypcam «Teopusi rocygapctBa u mpaBa», <«dctopus
rocyJapcTBa u mpapa», «IcTopus NOJUTUYCCKUX M TPABOBBIX YUCHUL.

AHDO63HI/I$I Da60TbI. OCHOBHBIC TTIOJIOKCHMUS AUCCCPTALIMOHHOI'O HCCJICOAOBAHUA

OTpPaXEHbI B OIMYOJMKOBAHHBIX CTaThsIX HAYUYHBIX W3JIaHUM, 00CyX)Januch Ha Kademape
TEOPUH TOCyJapcTBa W mpaBa [ocynapcTBEHHOrO 00pa30BATEIbHOTO YUPEKICHHS
BBICIIETO NMpodeccuoHanbHOro oopazoBaHust «CapaToBcKasi TOCYAapCTBEHHAs aKaJeMus
npaBa», JokiaabiBanuck Ha VI MexnyHapomHoW KOHGEpEeHIMH CTyIEeHTOB U
acupaHToB. «Tpajuiiuy W HOBAllUM B CHUCTEME COBPEMEHHOI'O POCCHUICKOro MpaBa»,
nposoaumoit B 2007rogy Mockosckoii ['ocynapcteennoi FOpuanueckoit AxkagemMuei.

CTDVKTVD& AUCCEpTAlMK OIIPCACIICHA LNCIIIMU U 3aga4aMi UCCICIOBAaHUS]. Pa6ota

COCTOUT M3 BBCACHUS, ABYX IJIdaB, BKIIIOYAIOIMIUX IICCThb naparpa(I)OB, 3aKJIFOUYCHUA H

OoubmmorpaduuecKoro CrmcKa.
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OcHOBHOe cojiep:kaHne PadoThI

Bo BBeneHmu 00OCHOBBIBAETCS AaKTyaJbHOCTh TEMBI JAHCCEPTAIIHOHHOTO
MCCIICJIOBAHMSI, ONPEICSISIIOTCS €ro MpeaMeT, Meld W 3aJadyd, YKa3bIBalOTCS HaydHas
HOBM3HAa OCHOBHBIX TIOJIOKEHUH, BBIHOCUMBIX Ha 3allUTy, TEOpPEeTHYeCKas U
NpaKTHYeCKass 3HAYUMOCTh pa0OTHI, MPHUBOJATCSA JaHHbIE 00 ampodamuu pe3yabTaToB
HCCTICIOBAHMS.

I'maBa | «®opmupoBanmue B3riasaa0B Pynonbdpa ®on Hepunra Ha mnpaso,
3aKOHHOCTDH U rOCyJIapCcTBO B UX COOTHOIIEHHH ¢ A0CTPAKTHHIM HOPMATHBH3MOM,
HCTOPUYECKOH ¥ COLMOJIOTHYECKON IIKOJAaMH MpPaBa» COCTOUT U3 YETHIPEX
naparpadgos.

[Taparpad mnepBblii «YcJa0BHS BO3ZHHUKHOBeHMsI, (OPMHPOBAHMS M PA3BUTHUA
peajucTuyeckoro mnpasonoHumanuss Pynoabsdpa ¢on Hepunra» mocssieH
M3JIOKEHUI0O W OOOCHOBAaHWIO BIMSHHS HWCTOPUYECKOW OOCTAaHOBKM Ha CO3JaHHE
PEATMCTHYECKOW MIKOJIBI TPpaBa, OCHOBATEIEM KOTOPOW OBLT BBIIAIOIIMICS HEMEIKUN
topuct, npodeccop Pynoned don Hepunr. On poawmincs B Aypuxe O1m3 OMmjeHa
22 aprycra 1818 roma. Uzywan npaBo B ['elinennOepre, Mronxene, ['ertuHrene u
bepnune; 6bu1 mpodeccopom mpaBa B baszene (1845), Pocroke (1846), Kwre (1849),
I'ucene (1852),Bene (1868)u I'errunrene (1872). ABrop TpakTatoB: <«JlyX pUMCKOro
npaBa Ha PA3MYHBIX CTymeHsX ero pasButus» (1865), soprba 3a mpaBo» (1872),
«Ilens B ipaBe» (1881), uTtepec u mpaBo» (1880)u «tOpuanueckas TexHuka» (M31aHO
B Poccuiickoii Umnepun B 1905roxy).

B meproit monoBune XIX Beka cymiectBoBan ['epmanckuii coro3, GopmaibHO
OOBEIMHUBIINK TPUANATH BOCEMb TEPMAHCKHX TOCYIApCTB, KOTOPBIA TpecieaoBal
MEXTYHAPOJHYIO IIEJIOCTHOCTh Ha €BPOIEHCKON apeHe, COXpaHss HEMPHUKOCHOBEHHBIM
HMCTOPUYECKH CJIOKHUBITIEECS] BHYTPEHHEE YCTPOMCTBO KAXIOTO U3 TocyaapcTB. MimeHHo B
ATOT TEPUOJ HAWOOJBIIEr0 PaccBeTa MOJydaeT MCTOpPHYECKas IIKOJIa TpaBa, B JIOHE
KoTopo# npebriBaet u P. Mepunr.

Onnako cyap00HOCHBIN Tpuxoa K Biacti B 1862rony Otro hon bucmapka (1815

— 1898) —uenmoBeka HEOPAMHAPHOTO M OJAPEHHOTO, 3aHSBIIETO IOCT MPEACEaaTEs
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IIPYyCCKOro KaOWHETa M MUHUCTpa WHOCTPAaHHBIX Jel, nocrtaBusliero IIpyccuro Ha
BOEHHBIE PEJIbCHI, U CO3JIABLIETO U3 Pa3ApoOIeHHON ['epMaHuM <oKelle30M U KPOBbIO» B
neHTpe EBPOIIBI MITHTAPUCTCKOE TOCYAAPCTBOY , M3MEHIT B3Nsiabl Pynonbsda Mepunra,
KOTOPBI B  CJIOXKUBIIEHCS HCTOPUYECKON OOCTAHOBKE TMEPECMOTPEN CBOUM IPEIKHUE
yOexaeHNsl, MOKOMBIIMECS HA YCTOSIX  HCTOPUYECKOM IIKOJIBI IMpaBa, U BCELEINO
TO/IIePKUBAst ONMUTHKY BrcMapKka,” co31a7T CBOE PealicTHIECKOE YUeHHE O PaBe.

«Cornamasch ¢ TE€3UCOM HCTOPUYECKOM MIKOJBI O 3aKOHOMEPHOCTU Pa3BUTHUS
npasa, VepuHr mpemIokwi, TeM HE MeEHee, IUaMeTPaJIbHO-IIPOTHUBOIIOIOXKHOE
MOHMMAHHE 3TOTO MPOIIECCa: MPaBO CBI3aHO C L1eTIeCO00Pa3HOM NeATeIbHOCTHIO JIOCH U
YTBEPKIACTCA  IOCPENCTBOM OopsObI, a OTHIOAb HE SABIAETCA HIPOAYKTOM
6ECCO3HATENFHOTO ¥ MHPHOTO Pa3BUTHs HapomHoro myxa». Tem cameiM, MepuHr
OTPUHYJI  KOHCTPYKLMIO  <IOPUCIPYACHUMH  NOHATHK»,  KOTOpas  IoJjlaraia
BBIBEZICHUE (IeIyKIIMIO) KOHKPETHBIX MPABOMOJI0KEHUH U3 OOIMX TOHSATHH, M BHIENIA B
MOHATHUSX OCHOBHOW MCTOYHMK 3HaHuA. M ¢ cepenvHbl AEBATHAAUATOTO CTOJIETHS
NPUCTYIII K pa3paboTKe <«FOPUCTIPYIECHIMN UHTEPECOB>», BIOXHOBIEHHBIN TONH MBICIIBIO,
4TO OOBEKTOM IPABOBEAEHUS JOJDKHBI OBbITh  JKM3HEHHBIE IIEHHOCTH, pEaJbHbIE
MHTEPECHl JIIOJIEW, a TAKXKE YACIWI HEMAJIOBAaXHOE BHMMAHHUU PA3JIMYHBIM ACHEKTaM
npasa.

Bo Bropom maparpade «IIpaBo» packpsiBaercs Bo33zpenue P. Mepunra Ha mpaso
KaK CJI0)KHOE€ ¥ MHOTOI'PAHHOE SIBJICHHUE.

AHanmu3upys peaJlMCTUYECKOe NPAaBONOHMMAaHUE, AUCCEPTAHT MPULIEN K BBIBOAY,
yt0o Pynonsd ¢on MepuHr HECOMHEHHO MPHUAABa 3HAYEHUE TEICOJIOTUYECKOMY aCIEKTy
IPOUCXOXKICHUSI MpaBa, BKIAJbIBasi B IIOHMMaHUE JEHCTBUS IMOHATHE LenH, u0o 3a
L€ CKPBIBAETCS YEJIOBEK, YEJIOBEYECTBO U UCTOPHUS.

HemanoBaxxnoe BHUManue MepuHr ynensyl U NMOHATHIO MHTEpeca, moJiaras, 4To
IpUpPOAA 3aCTABJISIET YEJIOBEKAa JEHCTBOBAaTb paay CBOCH LENH, 3aTPOHYB B HEM €r0
nnaHblil mHTepec. Ho Hambombiiero pesyibTara mpupoja JoOMBaeTcs B HAACICHUU

YCJIOBCKa BO3MOXHOCTBKO OCO3HAHUA, HYTO I OCYIICCTBICHUA JIMYHBIX ueneﬁ

! Fankun H.C. Cosnanue Tepmanckoii uvmnepuu 1815-1871r., M.. 1986.C. 174.
% Hepune P. 1lens B npase. CII6., 1881.C. 230-231.
3 AnTosorus MHpOBOii tipaBoBoii Mbicau./ Ilox. pen. I. FO. Cemueuna. T. 3.,M., 1999.C. 440.



10
HEOOXOUMO COEAMHUTH CBOW COOCTBEHHBIN MHTEpeC ¢ 4ykuM HHTepecoM. Ha sToii
dopmyse 3MKIYTCA: TOCYAapCTBO, OOIIECTBO, TOPTOBBI OOOPOT M MHOTOE IpPYTOE.
[IpaBo HEBOJBHO ajpecyercss K MHTEPeCy, MHBIMU CJIOBaMH, B OOJBIIMHCTBE CIy4acB
paBO JOCTHTAaeT CBOEH LEIM JHIIb IMOTOMY, YTO TPHUBJICKAET HA CBOIO CTOPOHY
MHTEpeC yesioBeKka. MHTepec 3TO ABUraTenb IENIM, a TAKKE CBA3YIOIIEE 3BEHO MEXIY
LEJbI0 U IEHCTBYIOIINUM CyOBEKTOM.

JluccepTaHT Takke O0OCHOBad, TO, 4yTO MepuHTr OOMH W3 MEPBBIX YYEHBIX —
IpPaBOBENOB, KTO pa3Jesini MOHATHE MpaBa B CyOBEKTUBHOM M OOBEKTUBHOM ACIIEKTE.
[IpaBo B OOBEKTUBHOM CMBICIIE€ — <GAKOHHBII MOPSAO0K KU3HU», B CYOBEKTUBHOM CMBICIIE
- TpeBpallleHre OTBJICUYEHHOI'O MpaBUiIa B KOHKPETHOE mpaBoMouue juia. OTHOIIEHUs
CYObEKTUBHOIO M OOBEKTHBHOTO TpaBa «IIOA0OHO KPOBOOOPAIIEHUIO: KPOBb OT CepALa
TeuéT M K Cepaly BO3Bpamaercs». «B 06OMX HANpaBIEHHMSX IIPABO BCTPEUAET
COIPOTHUBIJIEHUE, B 00OMX HANpaBJICHHUAX OHO JIOJDKHO IPEOJI0JieBaTh €ro, T. €. MyTéM
GOpObI  3aBOCBHIBATH ¥ 3AIMINATH CBOE CyllecTBOBaHME»”  bopsda 3a mpaBo
HEMUHYeMa, TaK KaK B IMpaBO BIOXKEH HHTepec. bopn0a 3a mpaBo ecTh HE TOJBKO
0053aHHOCTH YIPAaBOMOYEHHOTO MO0 OTHOLIEHHUIO K caMOMy cebe, HO U TI0 OTHOLICHHUIO K
obOmecTBy. «Ku3Hp mpaBa — 310 00pb0Oa, 00ppOa HAPOAOB, TOCYIAPCTBEHHON BIIACTH,
cocioBuil HHAUBUIOB. [IpaBo - He MPOCTO MBICIB, HO KUBas cuia. [loaTromy npaBocyaue,
Jepraiiee B OJAHOM pPyKe BEChbl, KOTOPHIMH OHO B3BEIIMBAET MpPaBO, B JAPYroM pyke
JEpKUT MeU, KOTOPBIM yTBEpKAaeT rnpaBo. Med 0e3 BECOB €CTh I0JI0€ HaCUJIKe, BEChl 0e3
Meua — Oeccunue mpaBa. OGa cBsi3aHBl APYr C APYrOM, U COBEPIIEHHBIH MpPaBOBON
MOPSAOK TOCIOJACTBYET TOJIBKO TaM, TJ€ CHUJia, C KOTOPOW MpPaBOCyAHUE ACPKHUT MeY,
PABHSIETCS HCKYCCTBY, C KOTOPBIM OHO BJIA/ICET BECAMU».”

3akoH W mpaBo B mnoHuManuu Hepunra enuHbl. HeBO3MOXXHO pazOuTh U
YHUUTOXKUTh MpaBa OTIEIHHOIO YeJIOBEKa, HE 3aTPOHYB 3THM CaMOM CyTu 3akoHa. 0o
€CIIU MaJIeT IpaBo, TO NajieT U 3akoH. [loHATHIO MpaBa MpHUCyIl U3BEYHBII €ro 3JIEMEHT:
O6oprba ectb BeuyHass «pabora» mpasa. be3 O0prObI HET mpaBa, Kak 0e3 Tpyna HET

cooctBenHoctu. [lonmoxkenue: «B more mmma TBoero Oyaemib Thl €CTh XJIeO CBOW» -

! Uepune P. boprba 3a npaso. CI16., 1912.C. 42.
2 ykas. cou. C. 17.
% Ykas. cou. C. 15.
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opraHuyecku comnocrtasisiercs Mepunrom c¢ apyrum: «B Oopb0Oe oOperenib Thl MPaBo
cBoe».’

BbopsOy 3a npaBo MepuHr cBsA3bIBAI U C COLMOJIOTHYECKUM acleKTOM IpaBa, noo
YTO HE MPETBOPSETCS B KU3Hb, TO HE €CTh MpaBo. KoHKpeTHOE mpaBo OepeT Hayano u3
a0CTpaKTHOTO TIpaBa W B UTOT€ BO3BpaImaercs (Bragaer) B Hero. «CyIIHOCTD MpaBa eCTh
npakTH4ecKkoe ocyiectsiaeHue. [IpaBoBas HOpMa, HUKOTJIa HE OCYLIECTBIIABILASACA WM
nepecTaBIasi OCYIIECTBISATHCS, HE UMEET OOJIbIlIe HUKAKOTO MpaBa Ha 3TO HAMMEHOBAHUE,
OHA CTAHOBUTCS OCIA0JEHHON MPYXUHOW, B MEXaHU3ME IIpaBa, KOTOpas He paboTaeT, U
KOTOPYIO MOYHO BBIHYTb, HE BBI3bIBAS HHM MAJICHIINX M3MEHEHHH».” ITO yTBEpIICHHE
IPUMEHHUMO KO BCEM OTPAaCIsIM MpaBa.

Ilo muenuto MepuHra, CyIuTh O YAaCTHOM U TOCYJapCTBEHHOM IIpaBE€ CTPAHbI
MOXKHO Yepe3 MPaBOBOE YYBCTBO €ro rpaxaaH. «IIcHXolorudyeckuil MmepBOMCTOYHUK
BCSKOTO TIPaBa - MPAaBOBOE UyBCTBO».” B miesx MepHHra mpocIexuBaeTCs 3aBUCHMOCT
NPOYHOCTU IpaBa OT HAPOAHOrO MpaBoco3HaHusd. Cuia W 3HAYEHHE 3aKOHOB OyIeT
BCEI/Ia «CTOSITh HAa OJHOM YpPOBHE C MOpAJbHOW CHIJIONM MNPaBOCO3HAHUA — BSJIOE
IPaBOCO3HAHUE OOYCIOBIMBAET COOOI0 HENPOYHOCTh IIPaBa, 3/0pPOBOE, CUIIBHOE
HAI[MOHAJIbHOE TMPABOCO3HAHHE CIY)KUT yKa3aHWEM IMPOYHOCTH TMPaBa; MPOUYHOCTH,
00eCIeYeHHOCTh IIpaBa €CTh JIEJ0 PyK CamMoro Hapojaa, OHa €CTh 0Jyiaro, KOTOpoe He
naéTcs UCTOpUEH AapoM, HE MOJAPEHO €10 HU OJHOMY Hapoay, a MpUoOpeTaeTcs myTéM
TpyaHO# GOpsOBI». AmOrest MPaBOBOE YyBCTBO JOCTUIACT, HAXOMICH HA OJHON BBICOTE C
npaBoM. [IpaBo u© mnpaBocO3HaHME ONMPAIOTCA JAPYyr Ha Jpyra, B3aUMHO
00y CIaBINBAIOTCS.

Bnacte pa3dymHasi, cnocoOHass K caMOOTpaHWYeHHo, cuuTan VepuHr, sBisercs
ucroyHnkoM mpaBa. OH (MepuHr) He Npu3HAET NMEPBOHAYAIBHON pPa3pO3HEHHOCTH U
CYLIECTBEHHOT'O pa3IMuus MEXIY BIACThIO U mpaBoM. [IpaBo mpeacTaBisieTcs BIACTHIO,
OCO3HaBILIEN COOCTBEHHYIO BBIFOJly B HEOOXOAMMOCTU Mepbl. Takum oOpa3om, HE MpaBo

BJIAABIYCCTBYCT BMCCTO BJIACTH, a4 CaMa BJIACTh. Bnacts «BOOpPYyKCHA MCYHYOM H IIPaBO

! Uepune P. bopwba 3a paso. CI16., 1912.C. 71.

2 Ykas. cou. C.41-42.

3 Vkas. cou. C. 38.

* Hepune P. 1lens B npase. CII6., 1881.C. 278.
5HepuH2 P. YOpuanueckas texuuka. CI16., 1905. C. 14,
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CIIy>)KHUT €H Tak ke, Kak Komnac mrypmany. Ho momo6Ho Tomy, Kak He KOMIAac CTOUT Ha
pyJie, a ITypMaH, TaK TOYHO HE IPaBO, a BIACTh yIpapiseT pyaém».. ClieoBaTebHO,
npaBO HE MPOTUBOIOCTABIISIETCS BIACTH, MPAaBO, CKOpee OpyAUE BIACTH, CTaBllee e
BTOPOU MNpHUpOoM. VMepuHr NpUBOAWT CIECAYIOLIMKA NPUMEP COOTHOLIEHHUS BJIACTH WU
npaBa. «HeBOJIbHO MBI MpEACTaBIsieM X ceOe B BHUJIE ABYX CHJI, TOCTOSHHO OOPIOIIUXCS
W3-3a TOCIIOJICTBA, B BUIE 3710r0 ApuMana (Biactu) u OyarouectuBoro Opmysaa (mpasa);
B JCHCTBUTEIBHOCTH OHM OJHO M TOXe cymectBo; OpMy3q HE 4YTO HMHOE, Kak
obyaropoxeHHbli ApumaH. Apuman 06e3 Opmyszna ecTh HeuTo peanbHoe, Opmy3na 6e3
Apumana —TeHb. KTo ’xenaeT TOUHO onpenesiuTh OTHOLIEHUE MEXKIY MPABOM U BIACTHIO,
TOT JOJKEH U TO M JAPYroe Ha3blBaTh BJIACTHIO W pa3linyaTh HUX MpUJIAraTelIbHbIMU
npa(Bo)Basi 1 He mpa(Bo)Bas».” TakuM 06Pa30M, IPABO — ITO PA3yMHO MOHSATAS MOTHTHKA
BJIACTH.

Wepunr nonarai, 4yto, co3aBasi HOpPMbI, BJacTh NpeoOpa3yeTcst B MPaBo, TO €CTh
oOpa3oBaHHe MpaBa MPOUCXOAUT MYTEM caMoorpaHuueHus Biaactu. [Ipoucxomut 3T0
MO3TAITHO:

|. MuauBuIyaibHOE TOBEICHUE.

WuauBuayanbHOE TOBENEHHE O0053aHO CBOMM — IPOUCXOXKJIEHHUEM  MPSIMOU
MOTPEGHOCTH OTIEIBHOTO CiIydas M HOCHT OZHOMOMEHTHBIH, GecciemHblii xapakrep.
NHnuBuayaibHOE MOBEJNCHUE SIBJISIETCS IEPBBIM 1IArOM, BEAYIIIUM K HOPME.

Il. OxHOCTOpOHHE-06s3aTENbHAS HOPMA.”

@DOpMOIO0 BHEIIHETO BBIPAKEHUS HOPMBI CIYKUT IyOJM4YHOE orjamieHue. Ecmu
HOpMa oOs3aTenbHa IS BCEX, OHA, CJENOBAaTENbHO, JODKHA OBITH JOBEIEHA [0
BCEOOIIET0 CBEEHUS. 3aKOH MPECTaBISAET COO0N «KOHEIl UCKaHUs, IOKOW B OTIMYUE OT
JBUKEHUS; B 3aKOHE HAXOJUT YCIOKOEGHHWE BJIACTh, HAXOJMBIIASICS JI0 TOrO B
GecrPepHIBHOM JIBHKCHHN».

Hopma ciayxuT copep:kaHueM 3aKOHA M SIBIETCS HEOOXOAMMBIM 3JIEMEHTOM

CIEAYIOIIMX IOHATHW. 3aKOH — ONPEACIIET HOPMY; CyAbsl - NPUMEHSAET €€; IMpaBo

! Hepune P. lens B mpase. CIIG., 1881.C. 188.
2 ykas. cou. C. 189.

3 Vkas. cou. C. 244 -245.

4 Vkas. cou. C. 249.

5 Vkas. cou. C. 250.
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OXBaThIBaeT CcOOOW Bce HOpPMBI. Beskas HopMa 3akio4yaeT B cebe «yCIOBHBIN
UMIIEPAaTUB» U MOXKET OBbITh pa3felieHa Ha JIB€ COCTABHBIE YACTHU: «00yCJaBIMBaroOIIce
(mpearmonoxkeHusi, COCTaB JesiHUS) ©  oOycioBiuBaeMoe (MMIepaTtuB, TpHUKa3,
noBeseHne)»."

CymHoCTh IpaBa COCTaBIsCT HE HOPMAa, & MMEHHO LENH, OCYIIECTBIIsIEMbIE
npaBoM. OnHa U3 1enel nmpaBa — 3TO MOPSIOK B obmiecTBe. [ ycTaHOBIEHUS MOpPsiAKa
HE00X0IMMO B3aUMOJICHCTBUE BCEX CTOPOH: TOU, KOTOpasi pyKOBOJAUT UM, M TOH, KOTOpas
cobmoaaer ero. Jlpyras nenb - paBeHCTBO. PopMabHOE PABEHCTBO BCEX MEPE]] 3aKOHOM
U CyAOM.

[ll.  JIBycTOopoHHE-00s3aTeIbHAsE HOpMA.

[IpaBO — 3TO COBOKYIIHOCTb ACHCTBYKOLUIMX B TIOCYJapCTBE IPUHYIUTEIbHBIX
HopM. OnpeneneHue npaBa COAECPKUT JABa JIEMEHTA — FOCYJapCTBEHHOE NPUHYXICHUE U
HOpMBbI. HO 3THX ABYX MOMEHTOB HEAOCTATOYHO JUIsl TOCTHIKEHUS OOLIECTBOM IIPAaBOBOTO
cocrosiHus. «Heo0xoammo, 4ToObl TOCYJapCTBEHHAs BIAcTh MPU3HABaja U3/1aBacMble €€
HOPMBI 00s3aTenbHBIMU W Jisi camod ce0s. Toiapko mpu TakOM OTHOUICHHH
roCy/lapCTBEHHOM BJIACTU K M3JaBA€MbIM €0 HOpMaM M3rHaH OyJeT ciayyail u3 chepsl
IIPUMEHEHUSI HOPM - MECTO IIPOM3BOJIa 3aMMET PABHOMEPHOCTbH, IPOYHOCTD,
00eCIIEYeHHOCTh M HAJEXKHOCTh 3aKOHA, HACTAaHET TO, YTO B PEYM pazyMEIOT MOJ
IIPABOBBIM TOPSIAKOM, YTO IIPEACTABIIAETCS HAIIEMY YMCTBEHHOMY B30pYy, KOIZa MBI
TrOBOPUM O F'OCIOJICTBE MPaBa U 3aKOHA, YETO MbI TPEOYEM OT MpaBa, KAKUM OHO PUCYETCS
B HAIllEM IIpeACTaBICHUH O HEM. TakoBa 3agada nmpaBoBOro rocygapcrsa. IIpaBo B aTom
IIOJIHOM CMBICJIE CJIOBA SIBJIAETCS, CIEAOBATENIbHO, JBYCTOPOHHE-0053aTE€IbHON CHIION
3aKOHA, OJYHHEHHEM FOCY1aPCTBEHHON BIACTH, H31aBAEMBIM €O CAMOiT 3aKOHaM» >

B conepxxanue npasa MepuHr BkianbiBaa €ro LEIH, BbI3bIBAEMBIE )KU3HEHHBIMU
ycrnoBusiMu  obmiectBa. Eciu mpunyxneHue U HOpMy MepuHT OTHOCHT K YHCTO
(dopManabHBIM MOMEHTaM IIpaBa, TO COJAEPKAHUE IMO3BOJSET MOJYYUTh HMOHATHE O TOM,

3
yeMmy CIy>KUT TpaBo B obOmiectBe.” [lo1 KM3HEHHBIMU yCIOBUSAMU VepuHT MOHMMAET HE

! Hepune P. lens B mpase. CI16., 1881. C. 252.
2 ykas. cou. C. 257-258.
3 Vkas. cou. C. 321.
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TOJIKO YCJIOBHS (PU3UYECKOTO CYIECTBOBAHUS, HO M BCE T€ IyXOBHBIE OJlara, KOTOPHIMHU
[IEHHA KU3Hb.

OxkoHyaTeNbHOE ONpeIeieHHe IpaBa, o0 MHEHUIO MepuHra, riacur: «paBo €CTh
COBOKYIMHOCTh JKM3HEHHBIX YCJIOBHI 0OIIECTBa B OOMIUPHOM CMBICIE, 00€CTIeunBaEMBIX
BHEIIHUM TIPUHYXKICHHEM, TO €CTh IOCYJaPCTBEHHON BiacThio».' VlepuHr cumral, uto
BCE KOPEHHbIC U3MEHEHHS B MAaTEPUAIHLHOM U MPOIECCYaTbHOM MPaBE OCYUIECTBIISIOTCS
IIyTEM 3aKOHA.

[Ipoananusuposas nonumanue Mepunrom npasa, HEOOX0UMO OOPATUTHCS K €r0
MCTOKaM M XOTsI ObI KPATKO OCTAHOBUTHCS HA COOTHOIIICHUU C Hambojee OMM3KUMHU eMy
no JyxXy  IIKOJaMU TIpaBa. MCTOPUYECKOM, COLMOJOTMYECKOM U aOCTpaKkTHBIM
HOPMATUBU3MOM.

B I'epmanuun XVIII Beka 3apoauiiack ncroprueckas IMIKoJIa paBa, KOTopas yxKe B
Hayasie XIX croyieTus crana BecbMa BIMATEIbHBIM HaIlpaBiICHHEM B U3YYEHUH MpaBa U
rocynapcrsa. [IpencraBurensiMu JaHHOTO HampaBlieHHs sBIsuMCh ['ycraB ['yro (1764-
1844), ®punpux Kapn ¢pon CaBunbu (1779 -1861) I'eopr @punpux Ilyxra (1789 —
1846).

MupoBo33peHYeCcKyl0 OMopy HCTOpUYECKas IIKOJa TpaBa Haxoguwia B
NO3HEHIIIEM POMaHTU3ME, B CBA3aHHOW ¢ HUM peluruo3Hou punocopuu u dpunocoduu
npasa.” P. MepHHT Mpuaep:KUBAICs O0OHOr0 MHEHHS, HA3bIBAs HCTOPHYECKYIO IIKOIY
- pOMaHTquCKOﬁ.g I1. . HoBroposues, MOCBATUBIIUN CBOIO MOHOTpauio U3y4EHHUIO
UCTOPUYECKOM IIKOJBl TpaBa, MpPU3HABAJ, YTO BIUSHHUE POMAHTHU3Ma BO3MOKHO
0ecco3HaTeIbHO, HO 6eccnopHo.4 OnHUM W3 KITIOYEBBIX TMOJIOKEHUH pOMaHTHU3Ma Oblia
Uziesi OPraHMueCcKoro pa3BUTHS.

Hcropuueckas mkoja mpaBa OTBeprajia BO3MOXHOCTh CYIIECTBOBAHUS €UHOTO
Ui Bcex HaponaoB mpasa. U Mepunr ¢ 3TuM cormnaimancs, mosiarasi, 4To Ujesi, COrIiacHO
KOTOpPOHM MpaBo, B CYIIHOCTH, JOJKHO OBITH BCIOJY OJHO M TOXeE, a0CypJiHa, OJHAKO

IMPpU3HaBaJl HAJINYNUC U3BCCTHLIX ITPABOBLIX HOHO)KCHHﬁ, KOTOPBIC ITOBTOPAIOTCA Y BCCX

! Hepune P. lens B mpase. CI16., 1881.C. 371.

2Cm.: Ivsxos B. A. Merononorus ICTOPUY B MPOLLIOM U HacTosmiem. M., 1974.C. 24

3 Uepune P. bopwba 3a paso. CII16., 1912. C. 20.

4 Hoszopooyes I1. . Victopuyeckas 1mikosa ropuctoB. E€ mpoucxoxaenue u cyap0a: OmbIT XapaKTEPUCTHKH OCHOB IIKOJIBI
CaBHHBH B UX MMOCJICIOBATEIbHOM pa3suTun. M., 1896.C. 66.
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HApOJOB, - <OTO aOCONIOTHBIE MPABOBBIE MCTHUHBI, HaJ KOTOPBIMU HCTOpUS HE UMEET
Bnactu».” B IOCIEIHMX CIOBAX JMCCEPTAHT yCMATPHBAeT COPMYITHPOBAHHYIO HICIO
KOHBEpIeHIUH.

[Ipodeccop CaBuHbM cuuTam OMMOOYHBIM TOJOXKEHHE, OYATO BCE MPaBO
POUCXOUT W3 3aKOHOB, U IMO3TOMY JIETKO MOXHO CO3/1aTh 3aKOHBI, KOTOpbIe OyIyT
€IMHBIMHU [JIsl BCETO YeJIOBE4eCTBa, 0e3 COOJIIOACHHSI HMCTOPUUYECKHMX OCOOEHHOCTEH,
OTBOJS HAa JIOJIIO 3aKOHOZATENS - POJIb MACCUBHOTO CBHUAETENS, JIMIb COAEHCTBYIONIETO
o(hopMIeHHIO TpaBa.”

Ho B «Cucreme pumckoro npasa» (1840)CaBUHBHM OTXOIUT OT CBOETO MPEKHETO
MHEHUS ¥ TPUXOAUT K UHBIM pe3yibTaTaM. CaBUHBU MOJAraeT, YTo B CIIy4ae U3MEHEHHUSI
HPaBOB, MHEHMI M HACYIIHBIX J>KEJaHUM, BO3HUKHET HEOOXOAMMOCTh B KOPEHHOM
NepeMEeHe MHCTUTYTOB CYILIECTBYIOIIETO MpaBa, U TOT/Aa BIMSHHUE 3aKOHOJATENS MOXKET
OBITh MOJIE3HBIM U HEMUHYEMBbIM.

Tem cambiv, CaBUHBH SBIISIET COOOW MPOTHUBOPEUHBYIO (DUTYpPY HMCTOPUUYECKOM
IIKOJIBI TpaBa. Ero cyliecTBeHHbIE OTCTYIUICHHS OT INEPBOHAYAIBHBIX BO33PEHUN HE
BJIEKJIM 32 COOO0M MOJIOOHBIX OTCTYIUIEHHH ero ydeHukoB. KoHuenius opraHu4eckoro
pa3Butus mpasa, co3gaHHas Opuapuxom CaBUHBM, TPOUCXOXKICHUE IpaBa U3 HEIp
HApOJHOTO JlyXa, a TaKXe€ MbICIb MEPLENIHH OOBIYHOTO MpaBa MPOYHO BOILIM B YMBI
YUEHBIX-TIPABOBEIOB TOI'O BPEMEHH.

[lepBoHayanbHass 1 OCHOBHas (opMa MpaBa, COTJACHO HCTOPUYECKOW IIKOJE
npagsa, - 00bIYail, KOTOPBIM 3aTEM 3aKpEIIseTCA rOCyJapcTBOM B (pOpMe 3aKOHA.

I'ocmozcTBO  BO33pEHHMM MCTOPUYECKOM IIKOJIBI IIpaBa MNPOJOJDKAIOCH 10
cepeaunbl XIX Beka, ¥ BIEpPBbIC OBLIO MOABEPTHYTO OOCTOSTEILHON HAYYHON KPHUTHKE
Pynonsdom ¢don Hepunrom, 060CHOBABIIMM HECOCTOSITENBHOCTh YUYEHHS TEOPETHUKOB
FICTOPUIECKOM MIKOJBI PABA O OE3MSITEKHOM U 0e360/1e3HEHHOM pa3BHTHH TpaBa.” Tem
cambiM, MepuHr pemmrTenbHO OTBeprai BhICTymieHus CaBUHBM M €ro nocienoBaTenei

IMPOTHUB BMCIIATCJILCTBA 3aKOHOAATCIIA.

! Hepune P. ens B npase. CI16, 1881.C. 319-321.

2 Hoszopooyes I1. . Jlexuun no uctopun dunocodun npasa XVI — XIX BB. Yuennus HoBoro Bpemenu. M., 1912, C.
113-114.

3 Tpy6eyxoii E. H. Tpymst nio pumocoduu mpasa. - CI16., 2001,C. 332.
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B Poccuu xonnenmust Mepunra Obiia BOCIIPUHSATA B KOHIIE IIECTUIECATHIX TOJ0B
XIX Beka nmpeacTaBUTEIEM  COLMOJOTHMYECKONW Teopuu TpaBa, mnpodeccopom
MockoBckoro yHuBepcutera Cepreem AmnapeeBudeM MypoMiieBbiM. HMMeHHO emy
MPUHAAJICKUT TIOTBITKA CBs3aTh BO33peHMsi lepwHra Ha TmpaBO C  y4YCHUSAMH
O3UTHBHU3MA."

MypoMiieB mojaraj, 4YTro TEeOpus IpaBa TNPENCTaBiIseT coOoW (parMeHT
COIIMOJIOTUH, TIO3TOMY TpHU3BaHA H3y4yaTh HE IOPUIUYECKHE HOPMBI, a TPABO Kak
SBJICHUE, HEOTJIEIMMOE OT IPOUYUX SIBJICHUIN OOIecTBEeHHOW *)u3HU. [y MypowmiieBa
3alUIIEHHBIC (DAKTUYECKUE OTHOIICHUS CTAHOBSTCS — IMPABOOTHOIICHUSMH. Takum
00pa3oMm, paBo €CTh OPraHU30BaHHAS 3aIIUTa OTHOIIEHUMN.

Coo6pa3Ho comuosorndeckoit Teopuu C.A. MypomiieBa, IpaBOBbIe OTHOIICHUS
MIPEICTABIISIOT ONMPEACIIEHHYIO CHCTEMY — MPABOBOM MOPSAOK. DTOT MPABOBOM MOPSIIOK
u ectb npaBo. Cyna HauenéH NpaBOTBOpPYECKOW (yHKIMEH, KOTOpas 3aKII4YaeTcs B
CO37JaHUU O00BIYAEB, B BOCIOJIHEHUHU MPOOETIOB B 3aKOHOJATEIHCTBE, B MPHUBEICHUU B
COOTBETCTBUH C OKPYXKAIOMIECH EeHCTBUTEILHOCTHIO 3aKOHOB, MPHUHSATBIX MHOTO JIET
Hasas.

B »aT0ii Teopum MHOTOE CO3BYYHO MpeAcTaBieHUsM HepuHra o TpUMEHEHUH
MpaBa U MpaBe KaKk I0pUINYECKH 3alUIIEHHOM UHTEpEece.

Jlpyroe HampaBieHHE TOJUTHKO-TIPABOBOM MBICIH TOJYYIJIO HAaUMEHOBAHUE
HopMmaTuBH3Ma. HopmaTtuBHas (aOcTpakTHO-HOpMAaTHBHAs) TeOpHsi OEpeT CBOE Havalo
oT Karteropuyeckoro ummnepatuBa M. Kanta kak o01mieo0s3aTensHOro TpeOOBaHUS
«IUCTON» BOJM, HE3aBHCHUMOW OT KakuxX-TMO0 BHEmHUX sBiaeHui. Co BpemMeHeM
aOCTpaKTHO-HOpMAaTHBHAsl IIIKOJIa TIpaBa OIIyTWUJA KapJuHajlbHbIE OOHOBJICHUS, U
HanOoJiee BBIIAIOIIMMCS TPEACTaBUTEIEM «HOBOM» ImKojbl ctan I'anc Kennsen (1881-

1973), xKoTOpBIii OTTOPOJMII TPAaBO OT pEATbHOW JelcTBUTENbHOCTH. FOpuamueckue

Y Kopxynos H. M. Uctopus ¢unocoduu npasa. CII6., 1915.C. 488.; [llepmenesna . B cratbe «C. A. Mypomues»
BBICKa3bIBAETCSl O BIUTHIBAHMM MYpPOMIIEBBIM HEKOTOpHIX mued Mepunra crnemyrommm obpaszom: «Cepreid AHapeeBHd
BBIITYCTHJI CBOIO MarmcTEepCKyro muccepramuio «O KOHCEpBaTH3ME PUMCKOW IOpHCIpyIOeHIUu». B 3T0il padorte, kak u B
nocneayroomei: «Quepku oOmieit Teopun rpaxknaHckoro npasa», 1877 roga, ckasanoch BIMSHHE Ha HEM OJECTSILIETO
repMaHckoro ydeHoro Pynonsda ¢on Hepunra. IIpoBosgHUKOM HIel 3Toro nucarens B pycckoi myOnuke siBuics Cepreid
AugpeeBnd MypomieB, W OH MO MPEHMYIIECTBY MOr ObITh Ha3BaH «iepuHrianuem». Ho MypoMiieB BOoBce He SIBISUICS
NpocThIM BocnpousBoauteneM uaeil Mepunra. HampotuB oH ma€T MM COBEpIIEHHO caMOCTOsITENbHOE pasBuTHe. Ero
TEHHAILHOCTh 3aKJF0YANACh B MOMBITKE IOCTABUTH TPAXKIAHCKOE MPABO HA COLMOIOIMYECKY0 MouBYy>» //Pycckue BegomoctH,
ot 5okrsa0ps  1910rona.

2 Mypomyes C. A. Onpenenenye u OCHOBHOE pasjeneHne npasa». M., 1879.C. 53
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HOPMBI, KOTOPBIE COCTABJSIOT TIPABO, HW3O0JIUPOBAHBI OT HKOHOMHUKH, IOJUTHUKH,
COIIMAJILHOM >KU3HU 001ecTBa. JKU3HEHHbIE 00IECTBEHHBIE OTHOIICHUS HE B COCTOSIHUH
NOBIUATh HAa HOPMY IIpaBa. B OCHOBE MpaBa JIGKUT BCEOOBEMIIIONIAS CyBEpEeHHas
HopMa.1 CryneH4daroe CTpOEHHUE MOIPa3yMeBaEeT MOPSI0K BO3PACTAHUS U KOHKPETU3ALIUI
COAEpKaHMUsl TPABOBbIX HOpM. Husmel CTyneHbl0 MNpaBONOpSAKA  SBISIOTCSA
WHIWBUTyQIU3UPOBAHHBIC TPABOBBIE HOPMBI — CyAcOHBIE W aJIMUHHCTPATUBHBIC
pelIeHUsI 0 KaXJA0My KOHKPETHOMY ciiydaro. Ha muke ctpoeHus pacrionmaraercsi HeKast
«OCHOBHasi» HE MHUCaHas HOpMa, Ha KOTOpou nokoutcs KoHcTUTyuus, u yepe3 He€ Bce
MOCJICIYIOIINE 3aKOHBI.

Takum 00pa3om, MpaBo — COBOKYITHOCTh HOPM a0CTPAKTHOTO I[OJ'I}KCHCTBOBaHI/IH.Z

«Cy1iecTBeHHBIN BKJIaa B (POPMUpPOBAHHUE JAHHOT'O HAYYHOT'O HaIpaBiieHUs ObLI
BHECEH, XOTS M C WHbIX mo3uuuii, P. lVepuHrom, KOTOpBIA TECHO CBA3BIBAI
MPEJCTABICHUE O MPABE KaK CPEACTBE IOPUINYECKOMN 3alIUThl HHTEPECOB OTACIBHBIX JIUII
n oOecredeHns >KU3HEHHBIX YCJIOBHM OOIIECTBA B IIEJIOM C TPABOBBIMH HOPMaMH,
HCXOJAIIMMU OT TOCYAapCTBA U MOAAECP>KUBAEMBIMH €TI0 MPUHYAUTEIBHOW CUION» 3

B tperbem naparpade «3aKOHHOCTB» PaCKPHIBACTCS MOHATHE 3aKOHHOCTU U €€
rapaHTuy B IpeacTaBieHuu Mepunra.

3aKOHHOCTh 3TO MHOTOTPaHHbIA M HEOTHEMJIEMBIM AacCHeKT CYIIECTBOBAHUS
MPaBOBOTO TOCYJAapCTBAa. 3aKOHHOCTh, IO MHEHUIO IepuHra, I€XKUT B OCHOBE
MOCTpOEHUs ©  (PYHKIIMOHUPOBAHHMS BCEX BETBEH TOCYJAapCTBEHHOW  BIIACTH.
B3anmooTHOIIEHUST MEXTy TOCYAapCTBOM M OOIIECTBOM, JOKHBI ObITh MOCTPOSHBI HA
3aKOHHOCTH, KOTOpas 3MKIETCS Ha COOJIONCHWH ¥ WCIOJHCHWH 3aKOHOB BCEMHU:
BJIACTHIO, OOIIECTBEHHBIMU OOBEIUHEHUSIMU, JOJKHOCTHBIMHU JIMIIAMU M Tpa)kJaaHaMU;
OasupyeTcs Ha obecriedeHu 000I0JHOM OTBETCTBEHHOCTH, HA HEJOMYIICHUH MPOU3BOIA
CO CTOPOHBI BIACTH M JIOJDKHOCTHBIX JIUI] B OTHOIIEHUU TpakaaH. CTporoe coOroeHue
3aKOHa BceMHu y MepuHra coueTaercss U C COOTBETCTBUEM CaMHUX 3aKOHOB OOBbEKTHBHBIM

(dakTopam pa3BUTHS OOIIECTRA.

! Ycropust monurnueckux yuenuit: yaeGuux / Iox pex. C. @. Keuexvana, u I'. U @edvkuna. M. 1960. C. 832.
2 feuu JI. C. O6mas Teopus npasa. Jlenuurpazn. 1976. C. 104.
3 Batimun M. M. Cymmocts npasa (COBpeMEHHOE HOPMATHBHOE IPABONOHNMAHKE HA TPAHH ABYX Bekos). M., 2005.C. 34.



18

Taxum o6paszomMm, ananu3upys nonoxenue Mepunra o 3aKOHHOCTH, HEOOXOAMMO
3aMEeTUTh, YTO TIOCTYJAaT O COONIOACHUM 3aKOHA BCEMH HEOTIEIUM M OT JIPYroro
MOJIOKEHUS, @ UMEHHO, o0ecreyeHus BCeoOIlero OpUIUYECKOT0 PAaBEHCTBA IPAXKIaH,
pPaBEHCTBA BCEX MEpe] 3aKOHOM U CYJIOM.

[IpaBo mpu3BaHO MPOHUKHYTH BO Bce CEphl KU3HU JIIOACH, ISl Yero JOJHKHbI
ObITh CO37aHbl OMpeJeNeHHble TapaHTUU 3akoHHocTU. I[lon rapantusmMu HWepunr
noJipa3ymMeBall, MPEXKJE BCETro, YCIOBUA U MPEANOCHUIKH, KOTOpbIe O0eCrednBarOT
IpEeTBOpPEHKE 3aKOHHOCTU. B ux psimy MepuHr Boiaensier:

1. CommaapbHO-PKOHOMHUYECKUE TApAHTUN 3AKOHHOCTH

2. IlommTuyeckue rapaiTu 3aKOHHOCTH,

3. JlyXOBHBIC TapaHTUHX 3aKOHHOCTH,

4. OOI1IeCTBEHHbBIE FAPAHTHUHN 3aKOHHOCTH

5. CobcTBEHHO IOPpUANYCCKUE TapaHTHH 3aKOHHOCTH. K OHHOﬁ N3 HHUX

OTHOCHUTCSI €€ HOpPMAaTHMBHAas OCHOBA — 3aKOHBI. «3aKOH €CThb €IWHEHHE PAa3yMHBIX U
JaJIbHO30PKHX, HAMpaBiIeHHOE NPOTUB ONM30pyKuX. [lepBble MOKHBI MNPUHYXAAThH
HOCIIEAHUX K TOMY, 4TO TpeOyeTcs UX COOCTBEHHBIM HHTepecaM. He panu ux camux, He ¢
TeM, 4TOObI OCUACTIIMBUTHh BOIPEKH HX KEIAHMIO, a paJu OOIIEro uHTepeca. 3aKOH €CTh
HEOOXOIMMOE OPYXKHE B 60pb0E HHTEIUIUICHIIHH CO CKYI0yMIeM»."

Wepunr nmpeanaran co3laHue LEJOCTHOM CHUCTEMbl 3aKOHOJATeNbCTBA, KOTOpas
JIOJHKHA OblIa CTaTh OCHOBOW BCEW JKM3HM CTpaHbl, U TeM caMbiM C(HOPMUPOBATH
IIPaBOBOE rOCYJapCTBO.

[To muenuto Mepunra, 3aKkOHHOCTh MPEACTaBISAET COOOM CTEP>KHEBOM MPHHIIMII,
ONpPEACISAIOIUI MOBEJEHUE COTpaXkJaH COOOpa3HO C NPHOPUTETOM 3aKOHA BO BCEX
acmeKkTax  KM3HENEATEIbHOCTU. OTO TOT OJJIEMEHT, Ha KOTOPOM IHOCTPOEHHI:
3aKOHOJATENbHAas, HCIOJIHUTEIbHAs U CyJAeOHas BIAaCTh. 3aKOHHOCTh MPONOBEIYET
BCEOOIIIee PABEHCTBO BCEX M KAXKIOTO MePej] 3aKOHOM.”

CooTHOIIEHHSI 3aKOHHOCTH, Kak €€ mnoHuMan Mepunr, c aOCTpakTHBIM

HOPMAaTUBU3MOM, HCTOpH‘-ICCKOﬁ n COHHOHOFH‘-I@CKOﬁ IIKOJIaMU I1IpaBa, HEBO3MOXHO H3-

! Hepune P. lens B mpase. CIIG., 1881.C. 409.
2Hepzme P. YOpuauueckas texuuka. CI16., 1905. C. 19.
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3a OCOOCHHOCTEH KaXIOM M3 BBILICNIEPEUYUCICHHBIX TEOPHU IpaBa, KOTOpbIE HE
paccMaTpuBaiI MOAOOHOIO MOHITHSI KaK 3aKOHHOCTb.

[Taparpad uyerBepthiii «I'ocygapcTBO» IMOCBSAIICH BO33peHHMIO MepuHra Ha
IIPAaBOBOE I'OCYIapCTBO U €0 3BOJIIOLHIO.

Hepunr oreepraet BO33pEHHE, COTJIACHO KOTOPOMY IIPaBO M BIIACTH HMEIOT
BIIOJIHE Pa3jJU4HbIC JIPYT OT ApPYyra NepBOHAYAIbHbBIE HCTOYHHUKHU MPOUCXOXKACHUS. ByaTo
IPaBO W BIACTb <HYXJIbl M BPaXXIAEOHBI APYTr APYTy; MPaBO €CTh CYIIECTBO BHICIIEE,
poauBLIeeCs Ha HEOE U CHUCXOAAIIEE OTTyAa Ha 3€MJIIO; BJIACTb K€ U CUJIa — 3J10€ JAUTS,
POKJIEHHOE Ha 3€MJIe, HUCIPOBEprarolmee Ha HEel Bce M BCA JI0 T€X IOp, MOKA HE
CTOJIKHETCSI C IIPaBOM; U MOpa)K€HHasi 0J1IaropoJICTBOM U BEIMUYUEM IOCIEIHErO, BIACTh
3aMbIKaeTCs B caMol cebe, JOBepseTcs PYKOBOJCTBY IIpaBa,  BCJEJICTBUE YErO
npeBpamiaeTcss B - OJIarOHPaBHOE CYIIECTBO W CTAHOBUTCSA TIOJIE3HBIM  YJICHOM
YEIOBEYECKOTO OOIIECTBa .

['ocynapcTBo ocHOBaHO Ha (hopMyIie: coeAMHEHHE COOCTBEHHBIX HENeH ¢ Uy KHUMHU
uHTepecamu. CaMoOll  COBEpIIEHHOW  LIEJIEBOM  OpraHu3alueil  IpeacTaBIsAeTCA
rocynapctBo. Takasi yHUKaJbHOCTb OOYCIIOBIEHAa «BHEIIHEH CTOPOHOW» MEXaHU3Ma,
IPUBOJAMMOIO B JIBI)KEHHME ISl OCYLIECTBIEHUS LEJIHM, 4 UMEHHO TOCYyAapCTBEHHBIM
anmapatoM. OpraHu3anuss TOCYJAapCTBEHHOM LENM XapaKTepu3yeTcsi OOUIMPHBIM
IPUMEHEHUEM ITPaBa.

Baxxneiiimasi opranusanus mpaBa 3aKiIIO4aeTcs B MepeBece OOIIMX HMHTEPECOB
Haj yactHeiMH. OTcroga criefyer, 4YTO OCHOBHOM HJAECEW TOCyAapcTBa SBISETCA
oOecrieueHre W 3allyTa OOIIMX HMHTEPECOB, IMPOTHUB BO3MOXKHOM Yrpo3bl CO CTOPOHBI
4aCTHOT'O MHTEpeca.

Coro3 JOrmyecku MPUBOJUT HAC K TOCyAapcTBY, MOO BbICIIasg U Oosee
coBeplIeHHast popMa COr3a — rocyAapcTBO. TOJIBKO B rOCyAapCTBE MPAaBO HAXOJIUT TO, K
YeMy CTPEMHTCS. BEPXOBHOE TOCIOACTBO Haja cwior. Ho poctwkeHue 3Toil 1enu
BO3MOXKHO JIMIIb BHYTpU TrocynapcrBa. CKoOJbBKO Obl pPa3sHOOOpa3HbIX LEejiel, He
IPECIIEI0BAIO TOCYAAPCTBO, CYIIECTBYET UCKIOYUTENbHAS, PEBOCXOAAIIAS BCE APYTUe

IIeJIM, - IPpaBoBas 1eJb (pa3BUTHE M oOecreueHue npasa). JKU3HEHHO BaXKHOW (QyHKIHEH

! Hepune P. Llens B mpase. CII6., 1881.C. 36.
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rocyJapcTBa SIBJISIETCS YIPABIECHUE «COLUMAIbHON» MPUHYIUTEIbHON BIIACTBIO, TO €CTh
3a00Ta ¥ NOMEYEHHE O TpPaBe.

OcHOBHOM  3amaueil  rocymapcTBa  sBIISIETCS  OpPraHu3alydsg  COLUATIbHON
NPUHYIUTEIBHON BJIACTH, KOTOpasi coderaeT B ce0e JBE CTOPOHBI. YCTaHOBJICHUE
BHEIITHETO MeXaHu3Ma BiacTH (rocyJapCTBeHHasl BIACTh) U TUCHUILUIMHA €€ IPHUMEHEHUS
(rpago).

Briparomeiics 11enpl0 TOCyapcTBa IMpeacTaBisieTcs: TpeOOBaHUE TOTO, YTOOBI
roCy/lapCTBEHHasl  BJacTb SBsUIACh B TIpaHUIAX rocyiapcrsa  aOCOJIIOTHOM,
npeobIiagaronieil Haj BCSIKOM HHOM CYIIECTBYIONIEH BIACThIO.

3ajaya IpaBOBOTO TIOCYAApPCTBA 3aKIKOYAETCs B TOM, YTOOBI IOCyIapCTBEHHas
BJACTh IIPU3HABAJA M3/1aBAEMbIE €0 HOPMbI 00s13aTeNbHBIMU U JUIsl caMoil ce0s1. Tonbko
IIPM TAaKOM OTHOILIEHWH BOLIAPUTCSA FOCHOJICTBO 3aKOHA M HACTYIUT IPaBOBOM MOPSAJIOK.
CobiroieHne Takoro MpU3HaKa MpaBoOBOro rOCyAapCTBa MO3BOJIIET TOBOPUTH O B3aUMHOU
OTBETCTBEHHOCTH I'OCYJ1apCTBA U JIMYHOCTH.

B mpaBoBom rocynapctBe, ytBepxkaaer Pymonsd ¢on HWepunr, rpaxmaHux
JOJDKEH 00J1a/1aTh TOW e BO3MOXHOCTBIO MIPUHYKIECHUS JODKHOCTHBIX JIUL] K TOYHOMY
WCIIOJHEHUIO TMPABOBBIX HOPM, KakoW 0O0JalaloT JOKHOCTHBIE JIMIA B OTHOIICHHU
rpaxaad. [IpaBoBoe rocy1apcTBo HEMBICIUMO 0€3 cOOOAEHNS NpUHIUIA (POPMATIBLHOTO
paBEeHCTBa B MpaBe, KOTOpOE, M0 MHEHHIO MepuHra, mo3BOJISET FOBOPUTH O HAIWYUHU
napsiuieil B 061eCTBe CIIPaBe/UTHBOCTI.

HepuHr mnpUBOIUT NEPEYEHb HEMOCPENCTBEHHBIX YCIYT, KOTOpBIE Japyer
roCyJapCcTBO WHAWMBUIY: 1) BHEIIHIOW O€30macHOCTh; 2) OXpaHy BHYTPH - IPaBo;
3) co3maHWe U CoAep)KaHHE WYONMYHBIX YYPSKICHUH W 3aBEICHUH, KOTOpHIC
rocy/1apCcTBO HHULIMUPYET B MHTEpEcax OOIIeCTBa.

CpaBHuBas yuenue MepuHra o rocygapcTBe ¢ COOTBETCTBYIOIIMMH B3IJISaMHU,
NOPOJMBIIEHN €ro KaK y4eHOT0, ICTOPHUUYECKOH IIKOJIbI IPaBa, JUCCEPTAHT 3aMEYaeT, YTo
NPEICTAaBUTENN MCTOPUYECKOM MIKOJBI MpaBa OTBEPTajdl KOHIEMIMIO OOIECTBEHHOTO
JIOTOBOpPA, MNPUHLMII pa3lelieHus BJIacTeil, M CYUTAIA, YTO HapsAy C 3aKOHaMH,

n3agaBacMbIMH FOCYI[apCTBCHHOﬁ BJIAaCTbIO, 6yILYT BCCraa CyHIEeCTBOBATbL W HHBIC

! Hepunz P. Uens B npase. CII6., 1881. C. 265 -266
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UCTOYHHUKHU TpaBa, Cpeau KOTOPBIX Mpeo0sagaloT OOblYau M MpPaBOBEACHHE. 3alluTa
npaBa — (QYHKUUA TOCyAapcTBa, U 00a OHU MPOU3BOJHBI OT «HAPOJHOTO JIyXa».
Haponnast Bons, W3BSABIAS <«HAPOAHBIA JyX», SBISETCS IPABOBBIM HCTOYHUKOM
roCcyJ1apcTBa M BCEX €ro OPraHoB.

[IpaBo Bcerna Oyner npealecTBoBaTh rocy1apcTBy. ['ocyaapcTBo sBsieTcs JIUIb
IIPUIATKOM IpaBa. «Pa3BuTue rocyaapcrBa IPOUCXOOUT TAKXKE OPraHUYECKH, KakKk U
pa3Butue npasa. Ho, B KOHEUHOM cueTe, U MpaBo, U FOCYAAPCTBO UMEIOT 00’KECTBEHHOE
MPOUCXOKICHHE."

N3BeCTHBIA MBICIUTEN, CO3JABIIMN «UUCTOE ydyeHHe» O mpase, ['anc Kenb3eH
noJiaraj, <«rocyJapCTBO TOXIECTBEHHO MpaBy. OJTO MPaBOMOPSAIOK, MEPCOHU(PUKALIMS
IPABOIOPSIIKA, MPABOIOPAIOK, AOCTHTIIAI ONPEIEICHHOM CTYIICHH ICHTPATH3AIHI»
Kens3en mnpennmaran MOPUCHPYAEHUMM HW3y4daTb TOCYAApCTBO OTHAEJIBHO OT BCETO
COLMAJIbHOTO, YTO COIYTCTBYET €MY, MCKJIIOUYUTEIBbHO KAaK MPAaBOBYIO OpraHU3AIUIO.
VYpaBHHBas MpaBO M rOCyAapCTBO, OH YPaBHUBAET CHIy OOOUX, U TEM CAMbIM YBOJUT
roCylapcTBO M TMpaBO B HEKY0 aOCTpakiuio, OTOPBaHHYIO OT peallbHOU
NENCTBUTEINBHOCTH.

[IpeacraButens coumonornyeckod mkosbl npaBa C. A. MypoMmueB  cBsizal
peanucTuueckyro Teoputo npaBa Mepunra c nos3utuBHOM (usiocodueit Ortocta Konra,
paccMmarpuBasi IPaBO Kak HEKME OTHOLIEHUS MEKy JIFOJbMH Ha IIOYBE MUHTEPECA.

Co3znaB CcBOIO KOHLENIHUIO MpaBa, MypoMIIEB OKazaycs mepea HeOOXOAUMOCThIO
ONpPENENIUTh CBOE OTHOLICHHE K HWCTOYHUKY IIpaBa, KOTOPbIM HYKHO HCKaTb HE B
roCyJapCTBEHHBIX «IIpUKa3aji», a B caMoM obmiectBe. Halins pemenne 3Toit mpooiemsl,
C.A. MypoMmueB BBIABUHYJ HECKOJBKO IOJOKEHHI. BO-EpBBIX, COTBOPEHUIO HOPMBI
Kak o0mero mpaBuja IIOBEIEHUS IMPEALIECTBYIOT  <JOHOPMATHUBHBIE»  CXEMBI
CyILIECTBOBAHMS MPABA. TUIHWYHBIE WHAWBUAYAJIBHBIE JOTOBOPBI, KAa3yCHBIE CHIEIKH U
KOHKpeTHble pemieHus cyaa. CnegoBaTelbHO, HOpMa Kak OOOOIEHHOE MPaBUIIO

IIOBCACHUA B (I)opMe o0bIYasg Ui HOPMATHUBHOT'O aKTa IMOABJIACTCA ITO3KC. BO-BTOprX,

! Ycropust monurnueckux yuennit: yaeGuux / Iox. pen. C. @. Keuexvsaua,, I'. U. ®edvkuna. M. 1960. C. 376.
[Tur. no.: Uctopust mosuTHYecKux ydaennit: yaeounk /Iox. pex. C. @. Keuexvana, I'. H. ®edvkuna. M. 1960. C. 834.
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byHkus cyaeOHOM AesTeNbHOCTH KaK "»KMBOTO Mpollecca IOPUANYECKOTO TBOpUYECTBA"
YKUBAETCS C ICATEIbHOCTBIO APYTUX MPABOTBOPUECKUX TOCYIaPCTBEHHBIX OPTraHOB.
B cooTBercTBHMM ¢ COIMOJIOTMYECKOM KOHIEMIWEH mpaBa, TMpaBO HE

«IEePEKPBIBACTCSA» TOCYAAPCTBOM, & OTHOCUTCS K CaMOM CyTH OOIIeCTBa.
['maBa BrOpas <«(OCHOBHbI¢ HANPABJIEHUS CBA3H PEATHCTHYECKOM TEOpHH

NpPaBa ¢ COBPEMEHHOCTbIO» COCTOUT U3 JABYX Maparpados.

[Taparpad mnepBelii  «’KH3HECIOCOOHOCTh PeaJTUCTHYECKOH IIKOJIBI NPaBa B
YCJI0BHSIX COBPEMEHHOI0 POCCHICKOro odmecrBa». Poccuiickas ropuanyeckas Hayka
3a TMOCJIETHUE TOAbl TEOPETHUECKH CO37ajla OMNpEJCNICHHbI 00pa3 MpaBOBOTO
rocyzapcrsa, KOTOPbII BO MHOIOM OIIMPAacTCs HA MHUPOBOM OIIBIT, BKJIKOYAs TPYIbI
BBIIAIOIIMXCS YUYEHBIX B cdepe IOpUCHPYACHLNH, Cpeau KOTOopbiX U Pynoned don
Hepumnr.

JuccepTaHT 00OCHOBBIBAET MOJIOKEHMSI, COTJIACHO KOTOPhIM TBOpuecTBO Mepunra
HAIUIO MPUJIOKEHUE B COBPEMEHHBIX YCIOBUAX PAa3BUTHUS OOIIeCTBa M TOCYJapcTBa B
Poccun. Ot1o Kkacaercd cClIeQyrOIIMX AacCHEKTOB JKM3HEACATENBHOCTH POCCHICKOTO
roCyJ1apCcTBa:

1. rocynapcTBeHHas BIAacTh, KOTOPAsl 3aHUMAET IVIABEHCTBYIOLIEE IOJIOKEHUE
cpeau Jpyrux IMpOsBICHUN BIACTH, OTJIMYAETCS OCOOEHHOCTAMU MEXaHU3Ma
OCYIIECTBICHUSI, HOCUT BCEOOBEMIIIOIIMN XapakTep H TMPOSBISAETCS B TOM, YTO
00BEIMHSET BCEX UIEHOB OOIIECTBA B €IMHOE LIETIOE.

I'ocynmapcTBennas Biacts B Poccnn npuHamIeKUT HAPOLY, KOTOPBIM JAEIErupyeT
e HEeMOCpPeICTBEHHOE ocyllecTBieHue rocyaapctBy. Yacte 1 crateu 3 Konctutynus
Poccuiickonn @enepauuu IJIACUT. «HOCUTEIIEM CYBEPEHUTETA M E€IUHCTBEHHBIM
UCTOYHUKOM Biactu B Poccuiickon @Penepanuu sBiasercs €€ MHOTOHALMOHAIBHBIN
Hapoa». HeTpynHO 3amMeTuTh, Kak COBPEMEHHO B 3TOM KOHTEKCTE 3BYYUT MBICIb
Wepunra, BhicKasaHHas B ero pabore «lleqb B mpaBe»,” 0 TOM, YTO HAPOJ SBISETCS
€CTECTBEHHBIM HOCUTEJIEM BIIACTH M IepenaeT e€ rocyaapCTBy A AOCTHXKEHHS OOIIUX

o 2
COIIMAJIbHBIX ILICIICH.

! Uepunr P. Llens B npase. CI16., 1881.
2 Wepurr P. Llexns B npase. CI16., 1881. C. 235.
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2. IPUHITATIOM pa3lelieHusl BiacTe. «Y BCeX KyJbTYPHBIX HApOJOB Ha
U3BECTHOM CTYICHM Pa3BUTUS MpaBa COBEPIIACTCS OTACJICHUE IOCTUIIMU OT MPOUYMX
OTpaciiel TOCYJIapCTBEHHOMN NEATEIbHOCTH — 00pa3 CyJIbH HEU3MEHHO ITOBTOPSETCS Yy
KQKIOTO U3 HUX».: Hepunr cuntan HEOOXOAUMBIM pa3eauTh chephbl rOCy1apCTBEHHON
BJIACTU KAaK BHYTPEHHE, TO €CTh, YTOOBI JJIs KaKJIOW W3 HUX OBLIM YCTAaHOBJICHBI CBOU
OCHOBHBIE MpPAaBWJIA W NPUHUMUIIBI, TaK W BHEIHE. JUJISI TOCTHXKEHWsS CBOCHU LEIH U
«QIMUHHUCTPALIAS» W <FOCTHUIHS» JOJDKHBI OBITh pasleieHbl W B JIMIAX, U B
YUPEKICHUSIX.

3. IEMOKpAaTUYECKOE CaMOCTOSITEIBHOE, HE3aBUCUMOE MpaBocynue. Pymonbd
¢on MepuHr mojaraji, 4To rocyaapcTBO, HaJelssl CyJAeOHYIO0 BJIACTh HE3aBHCHUMOCTHIO,
NOJYEPKUBACT 3HAUYCHUE MpaBa. «CyJI0NPOU3BOJICTBO» OTACICHHOE OT MCIOJHUTEILHON
BJIACTH TIO3BOJIIET CYy/Ib¢ HAXOJIUTh MPABO MO €ro YOekJACHWIO, HE3aBUCUMO OT BOJIU
aIMUHUCTPAILIMH, TOCHEIHsAsT 00s3aHa MpHU3HABATh PEIICHHS, BBIHOCHUMBIE CYIbEN
06SA3aTENBHBIME K MCTIOHEHHUIO.”

Cynomnpou3BoJCTBO JOKHO OBITh OCHOBAaHO Ha  3aKOHOJATENbHOW 0aze u
OTBEUYATh CJICAYIOUIMM MPUHIUIIAM: CAMOCTOSITEILHOCTh CYJIbH, MHCTUTYT OTBOJA CY/IbH,
HECMEHSIEMOCTh, KOJUIETHAIBHOCTh, HE3aBUCUMOCTh CYJE€W, TaWHa COBELIAHUH,
JIOCTOMHAas orJjarTa przla.3 Ckonb Obl HM ObLIa COBEpIIIEHHA CyjeOHas cucrema, Io
MHEHHUIO MepuHra, HEBO3MOXHO H30€KaThb HEKOTOPHIX <«OMACHOCTEH», TJIaBHAs W3
KOTOPBIX 3aKJIFOYAETCS] B HA3HAYEHUHU CYJIEW TOCYJapCTBEHHOU BJIACTBHIO U BBITCKAIOIIAS
OTCI0la UX MarepuajibHas 3aBUCUMOCTh OT He€. ['oCymapcTBEHHass BIACTh COTJIACHO
«aIMAHHCTPATUBHOMY YCMOTPEHHIO» Ha3HadaeT OyAymux CcyaeH, Hajemsss ux
KOMITIETEHIIMEeH © oOecrneuyrBas TeM CaMbIM pblYard BIUSHHS Ha HHUX. M30exathb
MOJAOOHBIX 3JIOYNOTPEOJICHUM MOXKHO MYTEM 3aKOHA, KOHCOJUIAIMUA OOIIECTBEHHOIO
Muenns.

I[To muenuto HWepuHra, 1 COpaBeIJIMBOTO W MNPABOMEPHOTO OTIPABJICHUS

npaBoCyAMsi HEOOXOAMM HMHCTUTYT TPUCSHKHBIX  3acedareneii, u0O0  yuacTue

' Vkas. cou. C. 283.
? Vkas. cou. C. 285.
% Uepunr P. Llens 8 npase. CI16., 1881.C. 294.
* Nepurr P. Llexns B npase. CI16., 1881. C. 297.
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Henpo(eCcCHOHANIOB B OTIIPABJICHUU MPABOCYAUS SBIAECTCS MEXAHU3MOM IMOJJIEPKKH U
YIIyYIIEHUS Ka4eCTBa MPABOCYIHS.

4. B3auMHasi OTBETCTBEHHOCTb JIMYHOCTH W rocynapctBa. Pynoned Hepunr
moJiarajl, 4To 3aKOH OOpaIlleH KakK K KaXJI0My YeJIOBEKY B OTACIbHOCTH, TaK U K OpraHam
rOCyJJapCTBEHHOM BJIACTH B LIE€JIOM, U HE TOJIBKO B CBSI3H C TEM, YTO IMOCJIEAHUE MOTYT
MPUHYJIUTh K UCIIOJIHEHUIO HOPMBI, HO U ITOTOMY, YTO OpPraHbl TOCY/IapCTBEHHOM BJIACTH,
B CBOIO Oue€penb, JAOJKHBI UCIOJHATH BO3JIOKEHHBIE HA HUX MO 3aKOHY OOS3aHHOCTH,
HECTH OTBETCTBEHHOCTH 33 HEMCIIOJIHEHHE TpeOOBaHUM 3aK0Ha, KOO OJIHA U3 LieJiel paBa
— 3TO MOPSAJOK B OOIIECTBE, /ISl YCTAHOBJICHHSI KOTOPOTO HEOOXOIMMO B3aUMOJICHCTBHUE
BCEX CTOPOH."

5.  1eNOoCTHasg CHUCTEeMa 3aKOHOJATENbCTBA, KOTOpasi CTaHET OCHOBOM Bceil
KU3HU cTpaHbl. Lenpro 3aK0HOAATENbCTBA SIBISIETCS YIIPOIICHHE MPaBa JIJIsl pa3yMEHUs U
peanu3anuu, Kak B KOJWYECTBEHHOM, TaK M B Ka4eCTBEHHOM acmnekrax. llox
KOJMYECTBEHHBIM  ympolleHueM MepuHr moHuMana MOpo3pavHOCTh, JOCTYHNHOCTb
COJIep)KaHusl 3aKOHa, ype3aHue o0bEMa 3aKOHOAATENIbCTBA, O3 Bpena Uil pe3yibTaTa,
YeM MEHbIIIE «MaTepuai», TeM IUIOJ0TBOPHEE €ro HCHoyib3oBaHue. JlocTrkeHus
VIIYUIIEHHUS] 3aKOHOJATeNbCTBAa MepuHr HampsMyro CBS3bIBAJI C COBEPIICHCTBOBAHUEM
IopuanYeckol TexHuku. OH mpeasiarajg B YacTHOCTH. Pa3lIelUTh BECh MaTepual Ha
COCTaBHBIE  YacTH;  JIOTMYECKM  CKOHUEHTPUpPOBAaTh  Marepuana;  MPUMEHHUTH
CHCTEMATHYECKOE pacroNiokenre.” B 3aKkoHe MOIKHBI OBITh YETKO M JIAKOHHYHO
IPOIKCaHbl CyOBEKTUBHBIC MPABA U IOPUIUYECKHE 00SI3aHHOCTH CTOPOH.

CoBeplIEHHO OYE€BHJIHA CBA3b OTMEYEHHBIX BbICKa3blBaHuii MepuHra c
OTEYECTBEHHOW 3aKOHOTBOPUYECKON JeATENbHOCThIO. B mpaBoBom MaccuBe Poccun
UMEETCS HEMAaJI0 Pa3pO3HEHHBIX, HECOTJIACOBAHHBIX, YaCTO AYOJIMPYIOIIUX APYT Jpyra
WIM TPOTUBOPEUYUBBIX MPABOBBIX HOPM, YTO PACXOIUTCS C TPeOOBAaHUSMHU MPUHIUIA
3aKOHHOCTH.

6. TeppuTOpHaNbHAsA IIEIOCTHOCTh TOCYAApCTBA U CyBEpEeHUTET. B cBsi3u ¢

ATUM, TIPEJICTABIIACTCS OCOOCHHO aKTyalIbHBIM, Ha HaIll B3TJIsi, Bo33peHus P. Mepunra o6

! Hepune P. ens B npase. 1881.C. 264 , 273.
2 Hepune P. FOpunmiaeckas texunka. CI16.. 1905. C. 29.
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ypaBHEHUU TOHATUN OOpHOBI Hapoja U OOPHOBI OTIAEITHHOTO YETOBEKA 3a CBOMW IpaBa U
cB00OIBI, MO0 BOMPOC 3/1eCh 3aKIIOYEH HE B OOBEKTE CIopa, a B YTBEPXKIACHUH CaMOM
JIMYHOCTH M €€ MPaBOBOT0 YyBCTBA (CAMOYBa)KEHHSI).

OOpamraer Ha cebs BHUMaHue TO, uTo Pynonsd WepuHr oamH u3 mepBbIX
HanboJiee YETKO OXapaKTepU30Bajl MPABOBbIC OTHOIIECHUS KaK B3aWUMOCBS3b TIPaB U
obs3anHOCTEH. [IpaBy comyTcTByeT 00s13aHHOCTH M HA000pOoT. OOSI3aHHOCTH - TIOHITHE
HE TOJBKO IOPHIUYECKOe, HO U MopaibHOe. CyIEecTBYIOT YHCTO MOpPAJbHBIC
00sI3aHHOCTH, TpPU3HABAEMbIE HPABCTBCHHBIM CO3HAHHMEM WHAWBHIA, HO HE
NpU3HABaeMbIE 3aKOHAMH TOCYNapcTBa. A 95TO 3HAYUT, YTO JTHYECKOE CO3HAHHE
00sI3aHHOCTH 10 OTHONICHUIO K JIPYTUM JIFOJISIM MBICIUTCS IIIUPE, HEXKEITH YEM MOXKET U
JOJHKHO OBITH MPHU3HABAEMO TOCYJAapCcTBOM. MepuHT mepBbiM Haubosee MOJTHO PaCKPhLT
B3aMMOOTHOIICHUE TIPaB U 00SI3aHHOCTEH.

PaccMatpuBas mpuHIUIIBI U MI€aJIbl IPABOBOTO TOCYIAPCTBA, PA3IMYHBIC YUCHBIC
KacaroTcsl, MPeXIe BCEro, MOHATUS 3akoHHOCTU. Tak, mpodeccop M. W. Baiitun B
MoHorpaduu «CyIIHOCTh MpaBa (COBpEeMEHHOEC HOPMATHBHOE NPAaBOTIOHMMAaHWE HA
rpaHu AByX BekoB)», 2005r., a 3aTeM B IOKJIaJe K YTOUHEHHIO MMOHATHS 3aKOHHOCTU Ha
3acelaHnu YUEHOTO COBETA, MOCBSIICHHOM ero 8571eTrio, 000CHOBAI TIOJIOXKEHHE O TOM,
YTO CIIOKMBIIEECS B COBETCKOM M COBPEMEHHON HayKe OTpejelieHne 3aKOHHOCTH,
OINMPAOIIEeCs] HAa JICHWHCKYIO TPAKTOBKY, CYTh KOTOPOH B CTpOXaiIieM COOIIIOJCHUN
3aKOHa BCEMH, HEOOXOAMMO JOIMOJIHUTh YKa3aHHEM Ha oOecleueHue BCEeOoOIIero
FOPUNIECKOr0 PaBeHCTBA (PABEHCTBA BCEX MEPE 3aKOHOM M CYIOM),” UTO «OTpaKaeT
CBOWCTBEHHOE € (3aKOHHOCTH), KaKk M BCEM IIPABOBBIM SIBJICHHSM, TO WU HWHOE
BBIP@KCHHE B3aMMOCBSI3H MEXIy [PaBaMu M 00s3aHHOCTSME».. IIpHMeYaTenbHO, 4TO
nMeHHO VepuHr B cBOE€ BpeMsl B MHBIX YCJIOBHSIX BBICKA3all 3Ty TOUKY 3peHHs. EMy ke
NPUHAJISKAT MBICIb O TOM, YTO 3aKOHHOCTb HE MOXET ObITh oOecriedeHa 0Oe3
MOJIZICPKKHA 0COOOTO armapara NPUHYIUTEIBHON BIacTH, TaKUM 00pa3oM, MpaBO HUYTO
0e3 ammapara, CHOCOOHOTO TPUHYXKIATh K COOJIONEHWI0O HOpM TipaBa. JlaHHoe

IMOJIOKCHHUEC, KOTOPOC MBI IPUBBIKIN CBA3BIBATH C M3BCCTHBIM BbICKA3BIBAHUCM B. W.

! Cm.: Baiimun M. 1. Bonpocst ob1iieii Teopun rocyzapcTsa u npasa. Caparos, 2006.C. 296 — 301.
2 Cm.: Baiimun M. Y. Cymuocts npasa. M., 2005.C. 343.
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Jlennna B pabote «['ocynapcTBO M PEBOJIOLUSI», HA CAMOM [IeNe, 33100 A0 HEro, Mo
cyTH, Ob1I0 chopMyaupoBaHo P. MepiHroM. * mpi 3TOM OH 00OCHOBAT HEIYI0 CUCTEMY
rapaHTUii 3aKOHHOCTH, KOTOpPbIE M CEroJHs, B HMHBIX YCJOBHUSX, B H3BECTHOU Mepe
OTBEYAIOT COBPEMEHHBIM IMPEICTABICHUSIM 1 TPEOOBAHUSIM:!

[Taparpad BTOpoii «BiusiHMe wuAeld peaJUCTHYECKOW TeopuM mNpaBa Ha
O0TeYeCTBEHHOE TMPABONOHMMAHHUEY» TIOCBSIIIEH PAaCCMOTPEHHUID OTEUYECTBEHHOIO

MPaBOIOHUMAHUS O] YTI0M 3peHust B3risioB P. Uepunra.

B ropummyeckoit nuTepaType CYIIECTBYIOT Pa3sHOOOpa3HbIE TOAXOMIBI K
noHuMaHuto npasa. Hambosee oOiie uX MOXKHO OXBaTHUTb, Pa3jeivB Ha JBa OCHOBHBIX
HaIpaBJICHUS] TPABOIIOHMMAHUS: HOPMATUBHOE U IIHUPOKOE.

KoHnenmuys MatepuaqicTUYeCKOr0 HOPMATHUBHOTO TMOHHMMAHHS MpaBa CBs3aHA C
MMEHAMU MHOTHUX BHUJHBIX OTEYECTBEHHBIX YYCHBIX-FOPUCTOB, B YHUCJIE KOTOPBIX
H. I'. Anekcannpos, C. C. AnekceeB, M. A. Apxanos, M. 1. baiitun, C. H. bpartycs,
A. M. Bacunwes, C. A. I'onyackoit, B. M. T'opmeneB, O. C. Hodde, B. b. Hcaxkos,
M. II. Kapesa, H. 1. Mary308B, A. B. Munkesuu, II. E. Henbaiino, A. C. Iluronxus,
C. B. Ilonenuna, M. C. Camomenko, M. C. Crporosuy, 0. A. Tuxomupos,
P. O. Xanduna, M. JI. lapropoackuii, A. ®. lllebanoB u apyrue. Tem He MeHee,
MPUHATO  CBA3BIBAaTh  BO3HUKHOBEHUE  JIAHHOTO  HAMNpPABJIEHUA C  JOKJIAJI0M
A. 5. BBIIIIMHCKOTO Ha MEPBOM COBEIIAHUM HAYYHBIX paboTHUKOB mpaBa B 1938roay. B
JEUCTBUTEILHOCTH HOPMATUBHOE MPECTABICHUE O TIpaBe BOZHUKIIO paHee, eme B 20¢
roibL.”

B 20< roael Qopmupyercs M MIMPOKOE TNOHUMAHHME IIpaBa, IO 3aMEYaHUIO
M. W. baiiTuHa — «IUPOKOE» HE MO HA3BAHUIO, 4, IO cyTH.3 CTOpOHHUKAMU TaKOTO
noHnumanus mpaBa sBisitorcss II. M1 Cryuka, E. b. ITamykanuc, A. K. CransreBuy,
C. @©. KeuekbsiH, A. A TIuontkoBckuii, S. ®. Mukyneunko, JI. C. SBuy, I. A. Kepumos,
P. 3. Jlusmuu, B. C. HepcecsHi u ipyrue yueHbIe.

! Hepune P. Lens B mpase. CI16.. 1881.C. 180; 216-231.

’H. B. Kpvinenxko «becenpl o mpase u rocynapctse» // Jlekuun, untaHHble Ha Kypcax cekperapeit ykomos npu LIK PKIT (6).
M.. 1924.C. 31-33.

3 Cm.: Baiimun M. . Cymuocts npasa. M., 2005. C. 47.
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JuccepranT, u3yuuB o0a HaIpaBlCHUA MPABONOHMMAHUSA, OOOCHOBAN, YTO
Pynoned dhon Mepunr, oquH U3 HEMHOTUX YUEHBIX, YbH B3IJISI/IbI HAILLIM MPUJIOKEHUE B
Pa3JIMYHBIX HAIPaBJICHUSX IMPABOIIOHUMAHUS, KaK B HOPMATUBHOM, TAK U B LIMPOKOM,
4TO, CaMO IO ceOe, MPEACTABISAET CYLIECTBEHHbIM UHTEPEC MO YIJIOM 3PEHHUS] TOMCKOB

HYTCﬁ COJIMOKEHHMS DTHX HaHpaBHCHI/Iﬁ B IICJIAX OTBICKAHUA UCTHHBI.

* % %

B menom peammctuueckas Teopusi mpaBa MO CPaBHEHHUIO C JPYTHUMHU IIKOJAMU
npaBa MpeJoiaraeT HeMmoCPeICTBEHHOE MPETBOPEHUE HAYYHBIX MOCTYJIATOB B pEaInH
KU3HU, U TE€M CaMbIM, CTPEMHTCS OOBEAMHHUTH TEOPUI0 W MpakTUKy. [loaTomy He
CIy4allHBIM  TIPEJCTaBISACTCA  aKTyaJlbHOCTh W TpaKTU4YecKass  3HAYUMOCTh
peaTMCTUYECKOM IIKOJIBI MpaBa, KOTOpasi B OTJIMYME OT WHBIX HaNpaBJICHUH MPaBOBOU
MBICJIH, TIOJYYUBIIUX HAUOOJIbIIIEE PACTIPOCTPAHEHHUE JIMIIb B OTPEIEICHHBIC TTEPUOIbI,
HYKJIaeTCS B MPEEMCTBEHHOCTH U TMTOCTOSTHHOM BOCITPOU3BOJICTBE.

Bor nouemy B naHHOM paboTe, MO Mepe CWJI, Mbl CTApPAIUCh MPOCIEIUTH
dbopMupoBaHNEe, Pa3BUTHE W OCHOBHOE COJCpKaHWE NPABOBBIX B3MJIAOB Mepwunra,
OMHPAasICh Ha aHAIM3 TIEPBOMCTOYHUKOB. «JlyX pUMCKOTO IpaBa Ha Pa3IMYHbIX CTYICHSIX
ero passutus» (1865), &opnda 3a mpaBo» (1872), «urepec u mpaso» (1880), &lens B
npae» (1881), dOpumuueckas TexHuka» (w3gano B Poccuiickoit Mmnepun B 1905
rojay).

Pazymeercs, mameko He cO BCeMH MOJOKEHUSAMH MepuHra MOXKHO COTJIACHTHCH,
€CTh M TaKH€ MOMEHTbI, KOTOPbIE HEJIb3sl MPU3HATh MPABUIILHBIMU, HEKOTOPBIE €r0 UIEH
HOCSIT XapakTep F'€HUANbHBIX JOTa0K.

BrionHe moHSATHO U TO, UTO BBHIIOJTHEHHOE MCCIICIOBAHNE HE MPETEHYyEeT Ha OXBAaT
BCEM TOJHOTHI TBOpueckoro Hacueaus P. HWepunra. Tem He wMeHee, TO, YTO
MPOAHATU3UPOBAHO U O0OOIEHO B IUCCEPTALMU, MOXET IMOCIY)XUTh HMIIYJIbCOM H
ONPENECICHHON  OCHOBOM U JAIbHEWIIET0  TEOPETUYECKOr0  MCCIIECIOBAHUS
peaNMCTUYECKOM IIKOJbI MpaBa B €€ TECHOW CBSA3M C PEIICHUEM Ha3pEeBIIUX 3ajad

pa3BUTHS IPaBa, 3aKOHHOCTH U rOCY1apcTBa COBpeMeHHOM Poccun.
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CBoumu HayuHbIMH Tpyaamu Pynonbd ¢on MepuHr, roBopsi cioBamMu BETUKOTO

IModTa. «... HAMJATHUK BO3JBUT cebe He pYKOTBOpHLIﬁ...)>, HABEKH BOIIEN B HCTOPHULIO

MHUPOBOU MOJUTUYECKON U MPABOBON MBICIIH.
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