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AKTyaJbHOCTh TEMBI JUCCEPTALOHHOTO KCCIENOBaHUA OOYCIOBICHA
HECKOJIbKAUMH  (DaKTOpaMM, OCHOBHBIM M3 KOTOPBIX SBISETCS TO, YTO
FOPUIMYECKAM JIMLAM M Tpak[AaHaMm JOJDKHEI OBITh OOECIIeUeHBI CPaBHUTENBHO
OIIMHAKOBbIE rapaHTHK OOpalleHus B CyZh 3a 3allUTOM CBOMX IIpaB, CBOOOX H
3aKOHHBIX HHTEPECOB.

Paszmuups B 007aCTH yKa3aHHBIX MPOLECCYATBHBIX TapaHTHIl BIIONHE
AOIyCTUMBI, HO OHM HE IOJDKHBI NPUBOJAUTH C TOYKH 3PEHUS IIPOLECCyalbHOI
AOKTPUHBI U CYA€OHON NMPAaKTHKU K NPUHIMITHAILHO Pa3HBIM METONOJIOTHIECKIM
¥ 3aKOHOJATEIBbHBIM CII0C00aM peryIMpOBaHus, IIOCKOIBKY B IPOTUBHOM CITydae
CTaBUTCA IIOJ YIrpo3y peanusauust OTHAENbHEIX KOHCTUTYLMOHHBIX MPHHIIHIIOB,
HaxXo[siIIMX  CBOE€  OCYLIECTBIEHWE B  IUIOCKOCTH  I[UBUJIMCTUYECKOTO
CyZOIPOU3BO/ICTBA.

C Zpyroii CTOpOHBI, BIOJHE MOHATHO, YTO IOJIHAs YHU(UKAIMS [paBa Ha
o0pallleHre B Cy[l TOKE MMEET CBOM HEJOCTATKH, TaK Kak He I03BOJAET IPHHSITH
BO BHUMaHHe crequ(pHKy MaTepHaIbHO-PABOBOIO MPeAMeTa CyaeOHOM 3aIiThl 1
CyOBEKTOB MaTepHalbHEIX OTHOLICHHH, obpamaromuxcs B cyd. Orcriona
[e1eco00pasHo HaWTU pa3syMHBIA OajaHC MeXIy OOLIMMH U ClenHalbHbBIMU
MpOUeCCyalbHBIMU MIPaBUNAMK, MEXIY OOIIMM IOPSAAKOM OOpalleHHs B Cyx H
OCOOEHHOCTSIMHU €T0 peanu3aliy IPUMEHHTEIHO K apOUTPaKHBIM CYIaM.

M3BecTHO, 4TO CyneOHas CcHCTeMa MOXKET MOJIb30BAThCA ABTOPUTETOM
TOIILKO B TOM Clly4ae, €Clii OHa >(Q(EeKTHBHA — B IOJHOM Mepe IO3BOJISIET

peajin30BaTh IpaBoO Ha CKOpBIﬁ nu CHpaBCI[HHBBIfI CyI — HE3aBHUCHMa, KOMIIETEHTHA,

«Ipo3pavHay [ 00IIeCTBa, He MOABEPKeHa KOPPYIILUK, FApaHTUPYET PABEHCTBO



TpaX[aH Tepel 3aKOHOM BHE 3aBHCHMOCTH OT WX COLMAIBHOTO IOJOYKEHHs,
crocoOHa 00ecreunTh UCIIOTHEHHE CBOMX PELICHHUH.

KauecTtBo paboTsl cyna — 3T0 ompezessroruii HakTop AeMOKpPaTHIECKOTrO
PasBHUTHsI HAlero rocynapctsa M obmiectBa. OXHO M3 OCHOBHBIX HaIlpaBISHHUMH
NPaBOBOW TMMOJUTHKA B O00JAacTH TIpaXXTaHCKOr0 M apOMTPaKHOro Ipolecca
COCTOUT B TOM, YTOOBI TBEpPHO U IOCIEOBATENBHO J0OMBATHCA >(D(HEKTUBHOIMN
ACATENBHOCTH  BCeW CylaeOHOM cucTeMbl. I TOCKOIBKY — 0OILIecTBeHHAS
MOTPEOHOCTh B  CIPaBe[JIMBOM, IOCTYIHOM H 3(G()EKTUBHOM MpPaBOCYIHH
IIOJTHOCTBIO HE YJOBJETBOPEHA, 3HAUUT, CyAeOHast peopMa He MOKET CUHUTATHCS
3aBEPIICHHOM, YTO B [IEPBYIO OYEPENb KacaeTCsl BOIIPOCOB peald3alliy IIpaBa Ha
o0pallileHre B Cyl, IOCKOIBKY BCE OCTalbHbIE IPOLECCYalbHbIE BOIPOCH B
M3BECTHOM CMBICJI€ BTOPHYHEI 110 OTHOILIEHHIO K YKa3aHHOMY IIPaBYy.

CkaszaHHOE BBIIIE HE O03HAYAET, YTO B paMKaX CYIIECTBYIOLIEH TOKTPHHBI,
3aKOHOJATENIBHOTO PEryJIMPOBaHKUs M COOPMHPOBAHHOW MPaBOINPUMEHHUTEIBHON
IIPAaKTUKU HET WHBIX KOMIUIEKCHBIX (YHIaMEHTaJbHBIX mpobieM. OHH ecTb, U
OymyT OOBEKTHBHO CYIIECTBOBAThH MO TEX IOP, MOKA CYIIECTBYeT HAOGHOCTE B
>dpexTHBHON CyneOHOM 3amuTe HapyIUEHHBIX NpaB, CBOOOJ M 3aKOHHBIX
UHTEPECOB.

V3710)KE€HHOE JIUIIb NOAYEPKHBAeT, YTO HY)KHO MPAaBUILHO PACCTaBUTH
aKIeHTBl B U3yYeHWH HauOojiee KIIOUEBBIX U Ba)KHBIX aClEKTOB COBPEMEHHOIO
OUBHJIMCTHYECKOIO IIPOLECCYAIbHOIO IpaBa, HUCIBITHIBAIOIIErO 3HAYUTEIbHBIHN
Ne(QUIUT Hay4YHBIX 3HAHUH O CYLIECTBE CyAeOHOM BIACTH, CTATUKY 1 IUHAMHUKH ee
Pa3BUTHUA, BHEUIHUX W BHYTPEHHUX MPOSBICHUSX, O CBA3U KOHCTUTYLUOHHBIX U
OTPACIIEBBIX MOHSATHH, HATIPUMED TAKUX KaK IIPaBO Ha CyJIeOHYIO 3alUTy M IPaBo
Ha OOpalleHNe B CyJ, IPaBO Ha UCK U MPABO Ha yI0BIeTBOPEHHE UCKA.

Llenp nuccepTallMOHHOTO HCCIIEN0BAHMS COCTOMUT B KOMILIEKCHOM
paspaboTKe  NOKTPUHAIBHBIX W  MPaKTHYECKMX IIPOOJIEM,  KacarolIuXCs
IPOLECCYaTbHBIX OCOOEHHOCTEH peaNn3aliyl pasinYHBIMU CyOBEKTAMH CBOETrO

mpaBa Ha oOpalleHHe B Cyl B apOMTPaKHOM IIPOLECCE, YTO MO3BOJIMIO ABTOPY



CAenaTh  apryMEHTHPOBAaHHBIC  NPEMIOKEHHS IO  COBEpPUICHCTBOBAHMIO
ACHCTBYIOIIEr0 MaTEPHAIBHOTO U MPOLECCYaNTBHOIO 3aKOHOIaTeNbCTBa PoccH.

Vicxozst U3 mocTapieHHOMN Leld, B UCCEPTALME aBTOP PELLHT CIIEIYFOIIHE
3a7avu:

— BBIABUII U IPOAHATU3UPOBANl OCHOBHBIE IIPOIECCYANbHEIE OCOOEHHOCTH
peanu3auMu CyObeKTaMH CBOEro NpaBa Ha OOpalleHHe B Cyl B apOHUTPaKHOM
CyIOIPOU3BOJICTBE;

—  WCCIeN0oBal  OCHOBHbIE  3Talbl  HCTOPHYECKOTO  Pa3BUTHS
CICLHAIM3UPOBAHHEIX CyNOB B PoccHM B KOHTEKCTE CTAHOBIEHHS HMHCTHTYTA
npaBa Ha oOpaleHne B apOUTPaKHBIH CyI;

— MPOAHATU3UPOBANl BIUSHAE KOHCTUTYLHOHHOTO M CMEXHOTO IIPaBOBOIO
PEryJIupoBaHUsT Ha IMPOIECCyallbHble HOPMBI OTHOCHUTEIBHO MeXaHHW3Ma
peanu3anuy npasa Ha oOpalleHe B apOUTpaxXHBIN Cy;

IlpaBo Ha oOpamenHue B apOUTPaKHBIA Cyl paccMaTpuUBaeTcsi Kak
YCTaHOBJICHHAs 3aKOHOM BO3MOXXHOCTb BCAKOIO JIMIA OOpaTuThes B Cyp A
BO30YK/leHHs! Cy/1e0HOM NesTeNbHOCTH B LEIAX 3alIUTH ero HapyIIeHHOTo (MU
NpeAIoIaraeMoro TakoBbIM) IIPaBa UM OXPaHAEMOr0 3aKOHOM HHTepeca.

[lpaBo Ha momydeHHe CyneOHOW 3allMTBI  IIpEJCTABIIET OGO
WCIIOJb30BaHUE  JIMLOM  TPEAYCMOTPEHHOIO  3aKOHOM  IPOIECCYaJbHOIO
MEXaHM3Ma UL 3aIlUTHl CBOUX IIPAB M MHTEPECOB B OpraHax CyaeOHOH BIacTH,
OCYIIECTBJICHHE 3allUThl CBOETO KOHKPETHOTO IIpaBa WM HHTEpeca B CYIE,
obecrieueHHOe MPOLECCYanbHON OOS3aHHOCTBIO CyZla IPEJOCTABUTh YKA3aHHYIO
3aIUTY, T.C. HCIIOJb30BaTh BCE YCTAHOBJIEHHBIC MPOIECCYANLHBIM 3aKOHOM
BO3MOXHOCTH [UISl TPaBUIIBHOTO M CBOEBPEMEHHOTO pAaCCMOTPEHHMS Jela |
BBIHECEHHUSI 3aKOHHOI'0 U 00OCHOBAHHOTO CYAeOHOro aKTa.

PasrpaHnueHsl Takue NpaBOBBIE KAaTErOPUM, KaK IPAaBO Ha MOTydeHHe
CyneOHOW 3allMThl W NpaBO HA YyHOBIETBOpeHHe HCKa. [IpaBo Ha momydeHue
CyneOHON 3aIMThI KaK COCTABIISIOLIAs IPaBa Ha CyIeOHYIO 3aIUTy He CBOUTCS K
[IpaBy Ha yIOBJECTBOPECHHE MCKa B MCKOBOM IIPOM3BOJCTBE. B CBA3M ¢ 3TMM B

AUCCEPTAINN C(bOpMy.III/IpOBaHO IIOJIOXKEHHE O TOM, YTO MPHUMEHUTEIBHO K



MCKOBOMY IPOM3BOJCTBY B OTHOLICHWUH MIpaBa Ha CyIeOHYIO 3allUTy HEOGXOIUMO
BECTH petb HE O IpaBe Ha yJOBIETBOPCHUE HCKA, a O IpaBe Ha PAaCCMOTPEHUE
paspelIcHue JeNla, BRIHECCHHE 3aKOHHOTO K 000CHOBAaHHOTO CyeGHOr0 aKTa.

JlononHuTenbHO  06OCHOBBIBAETCS BBIBOA, 4YTO IIPaBO Ha IIOJTyYeHHe
CYAEOHOI 3aIUTBI peanusyeTcs TAKXKe B ClTydae BEIHECEHHS PelleHus 06 0TKase B
MCKe, a TAKXKC MpPU BBIHECEHUU ONpE/eIeHnH O MPEeKPaIleHUH IPOU3BOACTBA 10
A€y B CBASH C OTKa30M OT MCKa M yTBEP)KIEHMEM MHPOBOTO COINAINEHHMS (IIPH
YCJIOBUM MX 3aKOHHOCTH U 00OCHOBAaHHOCTH) B CHITY CJIEAYIOIIMX OCHOBAHMUIA:

— IpH BBIHECCHUM YKa3aHHBIX CyHEeOHBIX aKTOB MEXaHH3M CyaeOHOH
3aIUTBI UCIOJIE30BAH, Cy/Ie0HAs 3allMTa MOMy4YeHa, IPaBo Ha CyAe6HYIo 3aLUTy
peanu3oBaHo, MOBTOPHOE OOpalleHHe B CyJI TEX XKe JIUL C TEMHU XKe TpeGOBaHHUSIMH
3aKOHOM HeE J0IyCKaeTCs;

— CyHeOHBIH aKT O3Ha4aeT pealbHOCTh COCTOSIBIIENCS B OTHOIICHHH
A@HHOTO MpaBa cyneOHou 3ammThl. [Ipy 0TKase OT HCKa U 3aKIIOYEeHMH MHUPOBOTO
COIMALICHMS MPABO Ha CYJEOHYIO 3AIUTy Pealu3yeTcs IyTeM MOJaul HCKa B CYL,
OMHAKO B JalbHEHIIEM HCTEl He HCIIONB3YEeT BCE IPEJOCTABICHHBIE
IIPOLECCYallbHBIM 3aKOHOM CPEICTBA U CIIOCOOBI, 3asiBJisisi OTKa3 OT WCKA, WIH
CTOPOHBI JIOTOBAapUBAIOTCSA 00 OCYILECTBICHUH CBOMX IIPaB U OOS3aHHOCTEH B
J00POBOJIBHOM MOPSIKE Iy TeM 3aKIIOYEHHS MHPOBOTO COITIALIEHHS,

— pelIeHre 00 0TKase B MCKe OTpakaeT (akT MONydeHHs CyAeGHON 3aIuThl
HE TOJILKO MCTIOM (B CMbIC/IE peau3alliy UM IIpaBa Ha CyAeGHyIO 3alluTy), HO U
OTBETYMKOM, IIOCKOJIBKY OH TaK)Ke UCIIOJIB30BaJ 3TOT MPOLECCYATbHBIA MEXaHU3M
JUISL 3aILIATHI OT MPUTSA3aHUN HUCTLA.

AHanu3 MexaHHM3Ma peajlu3ali paBa Ha 0OpalleHHe B apOUTPaXKHBIN Cy [
TIO3BOJIAT  CHENAaTh BBIBOA, YTO JaHHBIA MeXaHH3M [PEACTaBIsSeT coboil
KOHKPETHBIH INPOIECC PasBUTHUs 3TOTO IpaBa B apOMTPAXKHBIX MPOLECCYaTbHBIX
IPABOOTHOLICHHUSX: 3TO AEATENBHOCTD JIHLI, y4acTBYIOMIUX B JeNe, a TakKe Cylaa
0 OCYIICCTBJCHMIO  IPAaBOMOYMH,  yCTAHOBJEHHBIX  MPOLECCYaTbHBIM
3aKOHOZIATENECTBOM. B CBO€# peanusanuy npaBo Ha Cye6HYO 3aIIuTy IIPOXOAUT

CTaJlM BOBHUKHOBECHHS, OCYILIECTBIIEHUS U IIpeKpalicCHuI.



['maBHOM OCOOEHHOCTHIO peann3aniu OpaBa Ha CyHeOHyH0 3alluTy B
apOUTPaXHOM MpOLlecCe SBIAETCS YYacTHE B ero OCYIIECTBIICHUS HE TOJIBKO
CaMoro ynpaBOMOHYEHHOTO CyObeKTa, HO U Cyna. B paGoTe BbIBieHa eimne omHa
OCOOEHHOCTh  YKa3aHHOTO  MeXaHH3Ma: HECMOTPSI ~ Ha  IyOJMYHYIO
(IpomeccyanbHyI0) MHpUpoAy NpaBa Ha CYyAeOHYIO 3alllUTy, MEXaHH3My ero
peat3aliii NPUCYIIK HE TOJIBKO ITyOIMYHbIE, HO U YaCTHONPABOBbIE HJIEMEHTHL.

PasrpannamBarorcs cyGbeKTsI Mpasa Ha oGpalueHue B apOUTpaxXHbIH CyJ U
CYOBEKTBI peau3alluy 1paBa Ha obpalleHue B apOUTPaKHbIH CyA, U MPOBOAUTCS
UX PasrpaHUICHUE UCXOAS U3 KPUTEPHS 3aMHTEPECOBAHHOCTH B OCYIIECTBIEHHUH
CyZeOHOM 3allUTEL

CyObexTamn npasa Ha oGpalueHue B apOHTPaKHBI CYI SIBJISIFOTCSI HCTEII;
oTBeT4UK (cT. 44 AIIK P®); TpeTsM numa, 3asBISIOMME CAMOCTOSTENBHLIE
TpeOOBaHMs OTHOCHTEIIBHO Ipeamera cropa (cT. 50 AITK P®); Tpetbu numa, He
3aABJIAIOIINE CAMOCTOSTENBHBIX TPEOOBAHUH OTHOCHTEIIBHO IIPeIMETa CIIopa (CT.
51 AIIK P®); 3asBuTenu W 3amMHTepecOBaHHBIE JIMIA — IO JeIaM OCOBOro
[IPOM3BOACTBA, IO NeJaM, BO3HHUKAIOUIMM U3 ITyOIMYHBIX MPABOOTHOLIECHHUM, 10
JielaM O HECOCTOATEBHOCTH (OaHKPOTCTBE) M B HHBIX, MPEIyCMOTPEHHBIX
MPOLIECCYAIBHBIM 3aKOHOM Cly4dasx (cT. 45 ATIK P®).

K cybbekram peammsamum npasa Ha obpalieHie B apOMTpaXXKHBIH CyI,
KOTOpBIE HE 00JIa/lal0T CaMHUM MaTepUAaIbHBIM IIPABOM, HO IPUHUMAIOT Hapsay C
€ro CyOBEeKTaMH y4acTHe B €ro peaNms3alldd, OTHOCSTCS Cyf, a TaKke nvna,
MMEIOIKE NMPaBO Ha oOpallleHue B CyJ| B 3alUTy 4YyXHUX HHTepecoB (cT. 53 AITK
POD).

CyOBeKTBl peanusanuy InpaBa Ha CyAeOHYIO 3alllATy He SBJISIOTCS
cybobexTamu lanHOro npasa. CyGbeKTHI ke ImpaBa Ha CyIeOHYIO 3aIUTY B Cllydae
€ro peanusalMd BCErjJa OJHOBPEMEHHO BBICTYNAIOT M CYOBEKTAMH ero
peanu3aruu.

Bbinenienbl  OCHOBAaHMS BO3HHKHOBEHHs TIpaBa Ha oOparieHue B
apOUTPaXKHBIN Cy[I, & TaKKe COCTABISIOIIMX €ro NPOLIECCYANBLHBIX TPABOMOYHI —

mpaBa Ha OOpalleHWe B CyX M IpaBa Ha MOJydeHHe CyaeGHOH 3alluThl.



OcHOBaHHMEM BO3HHWKHOBEHHS CyOBEKTHBHOTO IPOLIECCYaNbHOIO0 TIpaBa Ha
CYREOHYIO 3allUTy CIyXaT HOPMBI IpaBa (ct. 46 KoHctutyumu P®, cr. 4 ATIK
P®), mpaBocniocoGHOCTL cyOBeKTa, a Takke OCHOBAHHS IOPUAUKO-(DaKTHYECKOTO
XapakTepa, KOTOpbIE HOCAT CIOXKHBIA XapakTep. IOpmauko-hakTHueckum
OCHOBaHHEM BOSHUKHOBEHHS MpaBa Ha CyAeOHYrO 3allUTy M HCTHA (3asBHTEINS)
ABIIACTCS IOPUAMYECKHH COCTaB, COCTOSIIMI M3 JABYX (akToB: (hakTa MOjayH
HCKOBOIO 3afBNCHUS (3asBIEHHS) B CyHeOHBIA opraH u (axra IIPUHSTHS €0
CYZIOM H BO30YXKIEHHS MNPOM3BOACTBA MO femy. VMeHHO 062 5TH ¢bakra B
COBOKYITHOCTA OOYCIIOBIMBAIOT BO3HHKHOBEHHE y HCTLA (3asBuTeNs) mpaBa Ha
CyZleOHYIO 3alIHTYy.

Il oTBeTumMKa, 3aMHTEpPECOBAaHHBIX, & TaKKe TPETBUX JIUL MOMEHT
BO3HMKHOBEHHS 1IPaBa Ha Cy[eOHYIO 3alUTy CBA3aH TOJBKO C OJHHM (HakToM —
(haKTOM MPHHSATHSA CYOM HCKOBOTO 3asBIeHHs (3asBICHHS) K IIPOU3BOJICTBY.

B KadecTBe MpeANOCHUIKE BO3HUKHOBEHHS IpaBa Ha oOpamieHue B cyj 3a
CyAeOHOI 3aimToH, KaK MpaBa NOTEHIUATLHOTO, BHICTYIIAET IIPaBOCIIOCOOHOCTE.
OcraibHble FOPUANYECKUE YCIOBHUS, ABISIONINECS OCHOBAHMSAMHE IS BO30YXKIeHHUs
POM3BOACTBA 110 A€y, NPEACTABISIOT COO0H yCIOBHS pean3aluy KOHKPETHOTO
MpaBa Ha oOpalleHHe B CyJ, NPHHAIIEXKAIIETO KOHKPETHOMY CyOBEeKTy B
COOTBETCTBYIOLIUX 00CTOSATEILCTBAX.

OCHOBaHMsAMH BO3HMKHOBEHHS IPOLECCYalTbHOTO IIpaBa Ha [IOJIyYeHUe
CYNeOHOM  3alMTBl  BBICTYNAIOT — FOPHAMYECKHE  (HaKThI, OIIpeIeTISIOIIHE
BO3MOXXHOCTb PaCCMOTPEHUsI ieJia 110 CYIIECTBY M IIPUHSATHS [0 HEMY 3aKOHHOT'O H
00OCHOBaHHOTO PEIIEHNS.

HAunccepranus  Coxonosoit O.I'. moctpoeHa ¢ yderoM menedl u 3amag
VICCTIEIOBAHUSI U 00ECIEUrBaAET JOTHYECKYIO [TOCIEN0BATEFHOCTE B H3JI0KECHUH
X0Ja U pe3yIbTaTOB UCCIIENOBAHUS.

JluccepTanyst COCTOMT W3 BBENEHHUs, TPeX IVIaB, BKIIOYAIONINX BOCEMB
nmaparpa(oB, [OCNENOBATENBHO PACKPHIBAIOIINX — COMCPKAHHE 3aTPOHYTHIX

HpO6H€M, 3aKJIFOYCHUS U CIIHUCKA HUCIIOJIB3YEMBIX HCTOYHUKOB U HpH[J'IO)KeHI/Iﬁ :



Huccepratms  CokooBoii Oxcanpl  ['eHHanbeBHBI  Ha TeMy:
«OCOBEHHOCTHU PEAJIM3ALIMU TTIPABA HA OBPAIIEHVE B CV] B
APBUTPAJXXHOM TIPOLIECCE» sBisercs HAayYHOM  KBATH(DUKALHOHHOM

paboToif, B KOTOpOIL CONEPXKUTCS  peIlleHHe 3ajad, HMMEIOMIUX CyIeCTBEHHOe
SHAUCHHE JUISL HAyKH apOMTPakHOrO MpoLecca, JOrHYeCKH 3aKOHYEHHBIM,
CaMOCTOATEIbHBIM UCCIIENOBAHUEM, MTOJHOCTBIO COOTBETCTBYIOIIUM TPeOOBaHUSAM,
HMpEABABIACMBIM K KaHAMAATCKUM auccepranusM (pasmeny 11 ITonoskeHust o
IPUCYKJIEHUA  yYEHBIX CTENICHEeH,  yTBepXKIEHHOro  [loCTAaHOBIEHMEM
[lpaButensctea P® or 24 ceHTsAOpst 2013 r. Ne842 (B pex. I[TocTaHoBieHHS
IIpaButenscra PO or 02 aBrycra 2016 r. Ne748) u mosxer GbITh mpexcTaBiena k
3alllUTe IO crneuuanbHoctd 12.00.15 — TPXIAHCKHUM IpoIecc; apOUTpaKHEIIA

Inpomecc.
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